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In the United States District Court 

FOE THE DISTRICT OF COLUMBIA 

No. 5367-52 

American President Lines, Ltd., 311 California Street, 
San Francisco, Calif., petitioner 

v. 

Benjamin G. Habberton, Commissioner, Immigration and 
Naturalization Service, Department of Justice, United 
States of America, James P. McGranery, Attorney Gen¬ 
eral, of the United States, respondents 

PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION 
OF IMMIGRATION AND NATURALIZATION SERVICE, DE¬ 
PARTMENT OF JUSTICE, UNITED STATES OF AMERICA 

Filed Nov. 26, 1952. Harry M. Hull, Clerk. 

American President Lines, Ltd., Petitioner, presents this 
petition for judicial review of a final agency action of Immi¬ 
gration and Naturalization Service, Department of Justice, 
to-wit: the promulgation of the Regulations set forth in the 
Federal Register (17 F. R. 95) of May 14, 1952, as follows: 

Title 8—Aliens and Nationality 

Chapter I—Immigration and Naturalization Service, De¬ 
partment of Justice 

Subchapter B—Immigration Regulations 

Part 116—Civil Air Navigation 
Part 155—Aliens Arriving by Vessel 
Safekeping; Detention; Expenses 
Arriving Aliens: Safekeeping; Detention; 
Expenses; Deportation 

April 22, 1952. 

Reference is made to the notice of proposed rule making 
which w*as published in the Federal Register of December 

( 1 ) 
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13, 1951 (16 F.R. 12572) pursuant to section 4 of the Ad¬ 
ministrative Procedure Act (60 Stat. 238; 5 U. S. C. 1003) 
and in which there were set out in full the terms of proposed 
revisions to § 116.55 and Part 155, Chapter I, Title 8 of the 
Code of Federal Regulations, relating to the safekeeping, 
detention, expenses, and deportation of arriving aliens. 
Representations which were received concerning the pro¬ 
posed amendments have been considered. The amendatory * 
regulations, as set out below, are hereby adopted. The 
adopted regulations are the same as those set out in the 
notice except that in § 155.10(a) the incorrect citation, 
“• * * section 823 of Title 5 of the United States Code 
* # as it appeared in the notice has been corrected to 
appear as “ m * * section 836 of Title 5 of the United 

States Code * # and the words “or national” which 
were omitted from the fourth sentence through over-sight 
have now been included in that sentence. 

1. Section 116.55, Chapter I, Title 8 of the Code of Fed¬ 
eral Regulations, is amended to read as follows: 

§ 116.55 Aliens arriving by aircraft; safekeeping; deten¬ 
tion; expenses; deportation. In the case of aliens brought 
by aircraft to the United States or to the mainland from an¬ 
other area of the United States, the owner, agent, lessee, or 
operator of the aircraft shall be responsible for the safe¬ 
keeping of such aliens and liable for the expenses of deten¬ 
tion and other expenses referred to in sections 15 and 18 of 
the Immigration Act of 1917, as amended (39 Stat. 885, 887, 
45 Stat. 1551, 58 Stat. 816; 8 U. S. C. 151,154), and in Part 
155 of this chapter, to the same extent as if the aircraft 
were a vessel operating on water. Any alien brought to the 
United States as a passenger on aircraft on a trip originat¬ 
ing in foreign contiguous territory as defined in § 116.52 
may, with the consent of the immigration officer in charge, 
be returned by the owner, agent, lessee, or operator of the 
aircraft from the port of detention to such territory pend¬ 
ing final decision as to admissibility: Provided, That the 
passenger is returned without charge to such territory and 
brought back without charge to such port promptly for fur¬ 
ther hearing when required by the immigration authorities 


or for admission to the United States. Any alien who is 
finally excluded from admission to the United States shall be 
returned to the country or area of the United States (except 
the mainland) whence he came, at the expense of the owner, 
agent, lessee, or operator of the aircraft by which the alien 
came. (R. S. 161, 251, sec. 23, 39 Stat. 892, sec. 24, 43 Stat. 
166; 5 U. S. C. 22, 10 U. S. C. 66, 8 U. S. C. 102,222); 

2. The following amendments to Part 155, Chapter I, 
Title 8 of the Code of Federal Regulations, are hereby pre¬ 
scribed : 

a. The title of Part 155 is changed to read as set forth 
above. 

b. Section 155.1 Liability of transportation companies 
for removal and care of alien, is amended by adding thereto 
the following sentence: “For the purpose of this part the 
term ‘transportation company’, ‘transportation lien’, or 
‘steamship company’ means vessel, transportation line, 
master, agent, owner, or consignee of the vessel, and the 
term ‘alien’ means any alien as defined by the immigration 
laws and any person applying for admission to the United 
States on the ground that he is a citizen or national of the 
United States.” 

c. Section 155.3 Expense bills; presentation to steamship 
companies, is revoked. 

d. Sections 155.7, 155.8, 155.9, and 155.10 are added as 
follows: 

§ 155.7 Responsibility for the safekeeping of arriving 
aliens pending final decision as to their admissibility. From 
the time an alien arrives as a passenger in the United States 
by a vessel until such alien is either admitted to the United 
States or deported under an excluding order, the respon¬ 
sibility for keeping the alien safely in custody shall, in ac¬ 
cordance with the provisions of section 15 of the Immigra¬ 
tion Act of 1917, as amended (39 Stat. 885, 58 Stat. 816; 
8 U. S. C. 151), rest upon the vessel, transportation com¬ 
pany, master, agent, owner, or consignee, except that they 
shall be relieved of such responsibility during such time as 
the alien is detained on premises owned or controlled by the 
United States. 
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§ 155.8 Place of detention. Any alien who arrives as a 
passenger in the United States by vessel and who is ordered 
removed temporarily from the vessel pending final decision 
as to his admissibility shall, unless treatment in a hospital 
is necessary, be kept in custody in a facility operated by the 
Immigration and Naturalization Service if such a facility 
exists at the port of arrival or if at a nearby port there is 
such a facility which can be utilized. If no such facility is 
available, he may be ordered removed temporarily from the 
vessel for the purpose of being detained at a place to be 
arranged for by the transportation company with the ap¬ 
proval of the immigration officer in charge at the port, but 
any temporary removal to such an arranged place shall not 
relieve the transportation company of the responsibility for 
his safekeeping. 

§ 155.9 Payment of detention expenses. Every transpor¬ 
tation company bringing aliens to the United States shall 
be responsible initially for the payment of the detention 
expenses of applicants for admission to the United States, 
referred to in this part. If the alien is detained in a facility 
operated by the Immigration and Naturalization Service, 
bills pertaining to detention expenses shall be presented to 
the responsible transportation companies monthly or 
oftener at the option of the officer in charge, and if not 
promptly paid, action shall be taken immediately as pre¬ 
scribed by Part 160 of this chapter. If the alien is detained 
at a hotel or other place of lodging not operated by the Im¬ 
migration and Naturalization Service, the transportation 
company shall be responsible initially for the payment of 
detention expenses. This section is subject to the under¬ 
standing that reimbursement may be made, upon presenta¬ 
tion of itemized bills, under the conditions specified in 
§ 155.10. 

§ 155.10 Reimbursement to transportation companies for 
detention expenses in certain cases, (a) A transportation 
company w’hich has paid the detention expenses referred to 
in § 155.9 shall upon presentation of itemized receipts be re¬ 
imbursed from the appropriation of the Immigration and 
Naturalization Service if the alien arrived in the United 
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States in possession of an unexpired visa (either an immi¬ 
gration visa or a non-immigrant visa) issued to him by a 
United States consul within 60 days of his foreign embarka¬ 
tion, and if it is finally decided that the sole cause for exclu¬ 
sion is one arising under section 13(a)(1) or (3) of the 
Immigration Act of 1924, as amended. Reimbursable deten¬ 
tion expenses shall include outlays for maintenance (i.e. 
meals and lodging); medical treatment in hospitals or else¬ 
where; burial in the event of death; transportation of the 
alien from the vessel to the place of lodging and to the vessel 
in the event of deportation, but shall not include any ex¬ 
penses for guard services. The reimbursement for the 
aforementioned items shall cover only reasonable amounts 
actually expended for such expenses, but the reimburse¬ 
ment for the cost of maintenance shall not, except in unusual 
circumstances and unless the expense was incurred with the 
prior approval of the immigration officer in charge, exceed 
the maximum per diem allowance prescribed in section 836 
of Title 5 of the United States Code in lieu of subsistence. 
No reimbursement shall be made in any case in which the 
final decision is to admit the person to the United States 
either as a citizen or national of the United States or as an 
alien or in any case in which the final decision is that the 
alien shall be excluded on grounds other than, or in addition 
to, those stated in section 13(a)(1) or (3) of the Immigra¬ 
tion Act of 1924, as amended; nor shall any reimbursement 
be made for detention expenses incurred after (1) the trans¬ 
portation company has been notified that the alien is ready 
to be returned foreign and (2) the vessel by which the alien 
came or another vessel of the same owner or operator has 
thereafter departed for the country whence the alien came, 
or after five days after such notice if the alien’s return can¬ 
not be effected on a vessel of such owner or operator. 

(b) Reimbursement to transportation companies shall 
also be made in other cases in which it is necessary to adjust 
payment for detention expenses so that they will be borne as 
provided by law and regulations, such as the cases of aliens 
who are witnesses, are insane, or are dependents, whose 
detention expenses are to be paid by the Government or by 
relatives, in accordance with section 18 or section 22 of the 
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Immigration Act of 1917, as amended, and in accordance 
with § 155.5. 

(Sec. 23, 39 Stat. 892, sec. 24, 43 Stat. 166, sec. 37, 54 Stat. 
675; 8 U. S. C. 102, 222, 458) 

The regulations stated above shall become effective on 
the thirty-first day following the date of their publication 
with this order in the Federal Register. 

The general basis for these regulations is a determina¬ 
tion that it will be advantageous to the Government and to 
persons concerned to define fully the responsibilities which 
exist and procedures to be followed in connection with the 
safekeeping, detention, expenses, and deportation of aliens 
arriving in the United States. The purpose of these regula¬ 
tions is to make available to interested persons a com¬ 
prehensive statement of such responsibilities and pro¬ 
cedures. 

Benjamin G. Habberton, 

Acting Commissioner, 
Immigration and Naturalization. 

Approved: May 7, 1952. 

Philip B. Perlman, 

Acting Attorney General. 

(F. R. Doc. 52-5336; Filed, May 13, 1952; 8:51 a. m.) 

Definitions 

When used herein the following terms shall be deemed to 
mean: 

(1) Agency —Immigration and Naturalization Serv¬ 
ice, Department of Justice. 

(2) Agency a-ction —the promulgation of the Rules 
and Regulations as published in the Federal Register 
(17 F. R. 95, p. 4373) (supra). 

(3) Administrative Procedure Act —60 Stat. 237; 
Tit. 5, Chapt. 19, Secs. 1001-1011, inclusive, U. S. C. A. 

(4) Regulations —Rules and Regulations promul¬ 
gated by the Agency, to-wit: 

Code of Federal Regulations of the United States 
of America, 

Title 8—Aliens and Nationality; 

Chapter I, Immigration and Naturalization Serv¬ 
ice, Department of Justice. 
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Nature of the Proceeding 

Petitioner seeks herein a review of the Agency action 
complained of herein, to-wit: the promulgation of the Regu¬ 
lations above set forth. 

Jurisdiction of the Court 

The jurisdiction of the Court is invoked under Sec. 10, 
Administraitve Procedure Act, 5 U. S. C. 1009; 60 Stat. 243, 
Sec. 10, as amended. The petitioner is a citizen of the United 
States and is suffering legal wrong, adversely affected and 
a party aggrieved, by the agency action complained of 
herein. 

Facts Relied On 

(1) On December 13, 1951, Respondents caused the 
Rules and Regulations above set forth to be printed in 
the Federal Register (16 F. R. 241, p. 12572). 

(2) Thereafter Petitioner and others filed written 
protests. 

(3) Thereafter on February 4th, 1952 Respondents 
held an oral hearing on said protests pursuant to the 
provisions of the Administrative Procedure Act 
(supra). 

(4) Thereafter on April 22,1952 the Agency adopted 
the Rules and Regulations above set forth without sub¬ 
stantial change. 

(5) On May 7, 1952, Philip Perlman, Acting Attor- 
nev General, approved said Rules and Regulations (17 
F. R. 95, p. 4374). 

(6) On May 14,1952 the text of said Rules and Regu¬ 
lations signed by Respondent, Benjamin G. Habberton, 
Acting Commissioner of Immigration and Naturaliza¬ 
tion, and approved by Philip Perlman, Acting Attor¬ 
ney General, was published in the Federal Register 
(17 F. R. 95, p. 4374). 

(7) The Agency action complained of is a final action 
of said Agency under the provisions of the Adminis¬ 
trative Procedure Act (supra). 

(8) Petitioner is a corporation organized and exist¬ 
ing under and by virtue of the Laws of the State of Dela¬ 
ware and has its principal place of business at 311 
California Street, San Francisco, California. 

(9) Petitioner is and for many years has been the 
operator of a fleet of American flag vessels engaged in 
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foreign service and as such has been continually en¬ 
gaged in transporting passengers from foreign shores 
to the United States. Under the Regulations involved 
in the Agency action complained of Petitioner would be 
required to pay detention expenses in violation of law 
on the following passengers: 

(1) Citizens and nationals of the United States 
seeking admission to the United States after being 
abroad. 

(2) Aliens in possession of unexpired visas issued 
by a U. S. Consul within sixty days of aliens ’ foreign 
embarkation. 

(10) That the amount of such expense incident to 
detention which Petitioner would be required to pay 
under the illegal Agency action complained of would 
average about six thousand dollars per month. 

(11) That for the reasons above stated Petitioner 
is a person legally wronged, adversely affected and a 
party aggrieved by the Agency action complained of 
herein. 

Legal Points Relied Upon 

(1) The Regulations insofar as they are in conflict 
with law are void. 

(2) The Regulations insofar as they are in conflict 
with law are unreasonable. 

(3) The Regulations are in conflict with the follow¬ 
ing laws: 

a) Article I, Sec. 1, Constitution of the United 
States 

b) Sec. 23, 39 Stat. 892; 8 U. S. C. A. 102 

c) Sec. 24, 43 Stat. 166; 8 U. S. C. A. 224 

d) Sec. 37 (a), 54 Stat. 675; 8 U. S. C. A. 458 

e) Sec. 3, 58 Stat. 817; S U. S. C. A. 216 (b) 

f) Sec. 1, Immigration Act of 1917, 39 Stat. 874; 
8 IT. S. C. 173 

g) Sec. 1, The First Quota Act of 1921, 42 Stat. 
540; 39 U. S. C. A. 368 

h) Sec. 28 (b). Immigration Act of 1924, 43 Stat. 
168; 8 U. S. C. 224 (b) 

i) Sec. 4 (c). Act of 1934 re Philippines, 48 Stat. 
456; 53 Stat. 1230; 48 U. S. C. 1232; 48 U. S. C. 1240 

j) Sec. 101 (b), Nationality Act of 1940, 54 Stat. 
1137; 8 U. S. C. 501 
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The particular vices of the Regulations revealed in the 
above citations are: 

(1) The Regulations define “alien” in conflict with 
the statutory definition in that the Regulation includes 
in the term “alien” every United States citizen or na¬ 
tional who has been abroad and tries to come home. 

(2) The Regulations impose detention expenses in 
connection with the application for admission to the 
United States of aliens who hold unexpired visas issued 
by a United States consul within sixty days of the 
alien’s foreign departure in total defiance of Sec. 3, 
Act of 1944; 58 Stat. 817, which states that no detention 
expenses “shall be assessed or required” in such 
cases. 

Relief Requested 
Petitioner seeks the following relief: 

(1) Judgment that Regulation Part 155, Sec. 155.1 
defining the term “alien” is a nullity insofar as it ap¬ 
plies to “any person applying for admission to the 
United States on the ground that he is a citizen or na¬ 
tional of the United States.” 

(2) Judgment that Regulation Part 116, Sec. 116.5 
is a nullity insofar as it adopts by reference the defini¬ 
tion of “alien” in Part 155, Sec. 155.1 insofar as the 
latter applies to “any person applying for admission 
to the United States on the ground that he is a citizen 
or national of the United States.” 

(3) Judgment that Regulations Part 155, Secs. 2, 4, 
5, 6, 7, 8, 9, 10 are a nullity insofar as they adopt the 
definition of the term “alien” in Sec. 155.1 insofar as 
the latter Section applies to “any person applying for 
admission to the United States on the ground that he 
is a citizen or national of the United States.” 

(4) Judgment that all the Regulations are a nullity 
insofar as they apply to citizens or nationals of the 
United States and insofar as they apply to detention 
expenses of aliens applying for admission to the United 
States if such aliens hold unexpired visas issued by a 
United States consul within sixty days of the alien’s 
foreign embarkation. 

(5) That Respondents be enjoined from enforcing 
the Regulations complained of herein. 

(6) That Petitioner have judgment for costs. 
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(7) For such other and further relief as the Court 
may deem meet in the premises. 

Respectfully submitted, 

American President Lines, Ltd., 

Petitioner. 

Mayock & Mayock, 

Welburn Mayock, 

W. S. Mayock, 

Attorneys for Petitioner. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5367-52 

American President Lines, Ltd., petitioner 

v. 

Argyle R. Mackey, Commissioner, Et Al., respondents 

Motion to Dismiss 

Filed March 20,1953, Harry M. Hull, Clerk 

Comes now the defendants, by their attorney, the United 
States Attorney, and move this Honorable Court to dismiss 
the complaint on the grounds that this Court is without juris¬ 
diction over the subject matter, that the complaint fails to 
state a claim upon which relief can be granted, that the 
case is moot, and that there is an adequate remedy at law. 

Charles M. Irelan, 

United States Attorney. 

Ross 0 ’Donoghue, 
Assistant United States Attorney. 

Robert M. Scott, 

Assistant United States Attorney. 


t 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRIC OF COLUMBIA 

Civil Action No. 5367-52 

American President Lines, Ltd., petitioner 


v. 

Argyle R. Mackey, Commissioner, Et Al., respondents 

Memorandum of Points and Authorities in Support of 

Motion to Dismiss 

Filed March 20,1953, Harry M. Hull, Clerk 

I 

The Court Is Without Jurisdiction Over the Subject Matter 

Plaintiff has asserted that this Court has jurisdiction by 
reason of § 10 of the Administrative Procedure Act, 5 
U. S. C. § 1009. The complaint states that: “The jurisdic¬ 
tion of the Court is invoked under Sec. 10, Administrative 
Procedure Act, 5 U. S. C. 1009; 60 Stat. 243, Sec. 10, as 
amended. The petitioner is a citizen of the United States 
and is suffering legal wrong, adversely affected and a party 
aggrieved, by the agency action complained of herein. ’ ’ It 
“seeks herein a review of the agency action complained of 
herein, to-wit: the promulgation of the Regulations above 
set forth. ’ ’ It asks that the regulations be declared a nullity 
and that the defendants be enjoined from enforcing the 
regulations. 

Section 10 of the Administrative Procedure Act does not 
create jurisdiction in a court where none previously ex¬ 
isted. As said by our Court of Appeals in Almour v. Pace, 
90 U. S. App. D. C. 63,193 F. 2d 699 (1951): 

“The lack of jurisdiction in the district courts in 
this regard cannot be cured by resort to the Declaratory 
Judgment or Administrative Procedure Acts. DiBene- 
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detto v. Morgenthau, 80 U. S. App. D. C. 34, 148 F. 2d 
223; Marshall v. Crotty, 1 Cir. 185 F. 2d 622; Brisbois 
v. Hague, D. C. Mass., 85 F. Supp. 13. 5 

“5. The Administrative Procedure Act, in section 10, 
provides for judicial review by appropriate remedial 
form in ‘any court of competent jurisdiction,’ and can 
therefore hardly be argued to extend the jurisdiction of 
anv court to cases not otherwise within its competence. 
5 U. S. 0. A. § 1009.” (p. 701) 


As plaintiff has alleged no other basis of jurisdiction, its 
action must fail. 


II 


The Complaint Fails To State A Claim- Upon Which Relief 

Can Be Grantd. 

Plaintiff has set forth that it is “suffering legal wrong, 
adversely affected and a party aggrieved by the agency 
action complained of herein.” This is a conclusion only, 
and plaintiff has failed to allege any facts which show this 
to be true. Plaintiff has not alleged that the defendants are 
seeking to enforce these regulations against it. It has not 
alleged that there is any injury which is presently threatened 
bv anv action of the defendants. It has not shown bv anv 
allegation of fact that it is a person suffering a legal wrong, 
that it is adversely affected, or is a party aggrieved. It has 
failed to set forth any facts which entitle it to relief. 


Ill 

The Case Is Moot. 

The regulations the plaintiff complains of in this action 
were published in the Federal Register (17 F. R. 95, p. 
4374) on May 14, 1952. They were found at Title 8, Chap¬ 
ter I, Code of Federal Regulations. The laws under which 
these regulations were published were repealed by Public 
Law 414, 82d Cong., 2d sess., 66 Stat. 163 et seq., which Act 
was effective December 24, 1952. New regulations were 
promulgated under the new Act on December 19,1952. They 
appear in 17 Federal Register 247, pages 11469 et seq. The 
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regulations complained of were specifically amended, as is 
shown at page 11469, by the language: 

>■ “Chapter I, Title 8, of the Code of Federal Regula¬ 

tions, is hereby amended to read as follows 

Plaintiff has recognized, itself, that these regulations are no 
longer in effect and has filed a similar action, Civil Action 
No. 48-53, aganst the same parties, contesting the validity 

, of the current, effective regulations. 

As these regulations are no longer in effect, the case is 
moot. 

* IV 

The Plaintiff Has An Adequate Remedy At Law. 

If the plaintiff has suffered injury by reason of any action 
taken by the defendants under the regulations complained 
of in this action, it has a perfectly adequate remedy at law 

r by filing suit in the Court of Claims to recover any monies 
paid under these regulations. 

It is respectfully submitted that the complaint should be 
dismissed on the grounds set forth above. 

► Charles M. Irelan, 

United States Attorney. 
Ross O’Donoghue, 

” Assistant United States Attorney. 

Robert M. Scott, 

Assistant United States Attorney. 

* 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

► 

No. 5367-52 

American President Lines, Ltd., petitioner 

v 

V. 

Argyle R. Mackey, Commissioner, Et Al., respondents 
Filed March 25, 1953, Harry M. Hull, Clerk 
Opposition to Motion to Dismiss 

Petitioner opposes the motion to dismiss and bases its 
opposition to each of the four grounds stated in said motion 

r as follows: 
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Ground No. I 

“The Court is Without Jurisdiction over the Subject 

Matter” 

Respondents cite only one case, which is not in point, in 
support of their erroneous position, to wit, Almour v. Pace, 
90 U. S. App. D. C. 63; 193 F. 2d 699. The ruling in this case 
was as follows: 

(1) That a pending action in so far as it involved a 
“status” abated with the death of the plaintiff. 

(2) That the action survived in so far as a money 
claim was involved, but that this portion of the action 
was exclusively within the jurisdiction of the Court of 
Claims under the Tucker Act. 

Dismissal for lack of jurisdiction in the U. S. Dis+nct 
Court followed as a matter of course, and the ruling 
was upheld on appeal, the court holding that there was 
nothing in the Declaratory Judgment Act or the Adminis¬ 
trative Procedure Act which gave jurisdiction to the U. S. 
District Court in a cause where jurisdiction had been de¬ 
nied it by the Tucker Act. 

The Administrative Procedure Act, by its terms, excludes 
reviews which are forbidden in existing laws. 

Respondents’ statement: ‘ ‘ Section 10 of the Administra¬ 
tive Procedure Act does not create jurisdiction in a court 
•where none previously existed’’ is not an accurate generali¬ 
zation of the law. Implicit in the statement is the proposi¬ 
tion that the Administrative Procedure Act merely codified 
pre-existing legal remedies. 

This doctrine was specifically struck down by the United 
States Court of Appeals for the District of Columbia in the 
case of Kristensen v. McGrath, 179 F. 2d 796. It quoted with 
approval a similar holding in the Third Circuit. The case¬ 
books abound with examples of cases wherein the various 
United States District Courts took jurisdiction of cases 
under the Administrative Procedure Act where such a rem¬ 
edy was not previously available. In fact, the whole area of 
review in the Administrative Procedure Act was specifically 
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confined to instances where there was no specified statutory 
procedure for review in prior law. The Kristensen case 
(supra) involved the same public official as the case at bar. 
It involved the same administrative service as the case at 
bar. Mr. Ross O’Donoghue was Assistant United States 
Attorney in that case as he is in the case at bar. His con¬ 
tention -was rejected in that case. We seek its rejection 
again herein. 

Ground No. II 

“The Complaint Fails to State a Claim Upon Which 
Relief Can Be Granted” 

Respondent cites no authority in support of this ground, 
and relies solely upon personal assertion and misrepresen¬ 
tation. The petition for review can be easily read, and the 
assertion that it fails to state acts showing petitioner to be 
a person aggrieved or adversely affected will be found to be 
untrue. (See Pages 8, 9, and 10 thereof.) 

The petition shows the Rules complained of and alleges 
conflict with cited statutes. The Rules quoted show that 
they involve transportation companies transporting aliens 
and United States citizens and nationals to the United 
States, and that the subject matter of the Rules is detention 
expenses and expenses arising out of detention of such per¬ 
sons. The petition states that petitioner is a transportation 
company and at all times mentioned was in the business of 
transporting citizens, nationals and aliens to the United 
States from foreign shores. It also shows that it will be 
forced to pay about six thousand dollars ($6,000.00) a month 
for detention expenses under the Rules complained of, and 
alleges that the payment will be involuntary and will be 
unlawfully procured. It shows with particularity wherein 
the Rules conflict with the law, and cites with particularity 
the vice of each Rule complained of. 

Respondents’ statement that petitioner has not shown 
by any allegation of fact that it is a person suffering a legal 
wrong, that it is adversely affected and is a party aggrieved 
is just not so. 
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Ground No. Ill 
“The Case Is Moot” 

Ground No. IV 

“The Plaintiff Has An Adequate Remedy at Law” 

No formal reply will be made to Grounds III and IV be¬ 
cause these grounds are not available to Respondents under 
the Rederal Rules of Civil Procedure to support a motion 
to dismiss. (Rule 11 (b) F. R. C. P.). 

Petitioner is assuming that the Federal Rules of Civil 
Procedure are binding upon the court as well as the liti¬ 
gants and are not a subject matter of grace which can be 
forgiven or enforced in the discretion of the court. Grounds 
III and IV can be easily refuted and will be if they are prop¬ 
erly presented in a responsive pleading, as provided by law. 

It is respectfully urged that the motion to dismiss be 
denied. 

Mayock & Mayock, 

By Welbukn Mayock, 

Attorneys for Petitioner. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

No. 5367-52 

American President Lines, Ltd., petitioner, 

v. 

Argyle R. Mackey, Commissioner, Et Al., respondents 
Filed Mar. 27, 1953, Harry M. Hull, Clerk 

Motion for Summary Judgment 

Petitioner moves the Court for a summary judgment in 
its favor, in the above-entitled cause, pursuant to Rule 56 
of the Federal Rules of Civil Procedure. 

This motion is made on the grounds that there is no 
genuine issue as to any material fact and that the petitioner 
is entitled to judgment as a matter of law and is based upon 
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this written motion, the affidavit attached thereto, and all 
the pleadings, records and files of this cause. 

Mayock & Mayock, 

By Welburn Mayock, 
Attorneys for Petitioner. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

No. 5367-52 

American President Lines, Ltd., petitioner, 

v. 

Argyle R. Mackey, Commissioner, Et Al., respondents 
Filed Apr. 24,1953, Harry M. Hull, Clerk 

Amended Complaint for Declaratory Judgment and 
Prohibitory Injunction 

Plaintiff complains of defendants Argyle R. Mackey, 
Commissioner of Immigration and Naturalization and 
Herbert Brownell, Jr., Attorney General of the United 
States and for cause of action alleges: 

I 

That the jurisdiction of this court is invoked under 
Section 10, Administrative Procedure Act, 5 U. S. C. A. 
1009; 60 Stat. 243, Section 10, as amended, and 62 Stat. 
964 ; 28 U. S. C. A. 2201. 

II 

That plaintiff is a corporation organized and existing 
under and by virtue of the laws of the State of Delaware 
and has its principal place of business at 311 California 
Street, San Francisco, California. 

m 

That on May 14, 1952 defendants caused the following 
rules and regulations to be printed in the Federal Register, 
Vol. 17, No. 95, pages 4373-4374, to wit: 



18 


“2. The following amendments to Part 155, Chap¬ 
ter I, Title 8 of the Code of Federal Regulations, are 
hereby prescribed: 

“a. The title of Part 155 is changed to read as set 
forth above. 

“b. Section 155.1 Liability of transportation com¬ 
panies for removal and care of alien , is amended by 
adding thereto the following sentence: ‘For the pur¬ 
pose of this part the term “transportation company”, 
“transportation line”, or “steamship company” 
means vessel, transportation line, master, agent, owner, 
or consignee of the vessel, and the term “alien” means 
any alien as defined by the immigration laws and any 
person applying for admission to the United States 
on the ground that he is a citizen or national of the 
United States.’ ” 

• #••••• 

§ 155.9 Payment of detention expenses. Every 
transportation company bringing aliens to the United 
States shall be responsible initially for the payment 
of the detention expenses of applicants for admission 
to the United States, referred to in this part. If the 
alien is detained in a facility operated by the Immigra¬ 
tion and Naturalization Service, bills pertaining to de¬ 
tention expenses shall be presented to the responsible 
transportation companies monthly or oftener at the 
option of the officer in charge, and if not promptly paid, 
action shall be taken immediately as prescribed by 
Part 160 of this chapter. If the alien is detained at a 
hotel or other place of lodging not operated by the 
Immigration and Naturalization Service, the trans¬ 
portation company shall be responsible initially for the 
payment of detention expenses. This section is sub¬ 
ject to the understanding that reimbursement may be 
made, upon presentation of itemized bills, under the 
conditions specified in § 155.10. 

“§ 155.10 Reimbursement to transportation com¬ 
panies for detention expenses in certain cases, (a) A 
transportation company which has paid the detention 
expenses referred to in § 155.9 shall upon presentation 
of itemized receipts be reimbursed from the appropria¬ 
tion of the Immigration and Naturalization Service if 
the alien arrived in the United States in possession of 
an unexpired visa (either an immigration visa or a 
non-immigrant visa) issued to him by a United States 
consul within 60 days of his foreign embarkation, and 
if it is finally decided that the sole cause for exclusion 
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is one arising under section 13(a)(1) or (3) of the 
Immigration Act of 1924, as amended. Reimbursable 
detention expenses shall include outlays for mainte¬ 
nance (i. e. meals and lodging); medical treatment in 
hospitals or elsewhere; burial in the event of death; 
transportation of the alien from the vessel to the place 
of lodging and to the vessel in the event of deportation, 
but shall not include any expenses for guard services. 
The reimbursement for the aforementioned items shall 
cover only reasonable amounts actually expended for 
such expenses, but the reimbursement for the cost of 
maintenance shall not, except in unusual circumstances 
and unless the expense was incurred with the prior 
approval of the immigration officer in charge, exceed 
the maximum per-diem allowance prescribed in section 
836 of Title 5 of the United States Code in lieu of sub¬ 
sistence. No reimbursement shall be made in any case 
in which the final decision is to admit the person to the 
United States either as a citizen or national of the 
United States or as an alien or in any case in which 
the final decision is that the alien shall be excluded 
on grounds other than, or in addition to, those stated 
in section 13(a)(1) or (3) of the Immigration Act of 
1924, as amended; nor shall any reimbursement be 
made for detention expenses incurred after (1) the 
transportation company has been notified that the alien 
is ready to be returned foreign and (2) the vessel by 
which the alien came or another vessel of the same 
owner or operator has thereafter departed for the 
country whence the alien came, or after five days after 
such notice if the alien’s return cannot be effected on 
a vessel of such owner or operator. 

“(b) Reimbursement to transportation companies 
shall also be made in other cases in which it is neces¬ 
sary to adjust payment for detention expenses so that 
they will be borne as provided by law and regulations, 
such as the cases of aliens who are witnesses, are in¬ 
sane, or are dependents, whose detention expenses are 
to be paid by the Government or by relatives, in ac¬ 
cordance with section 18 or section 22 of the Immi¬ 
gration Act of 1917, as amended, and in accordance 
with § 155.5.” 

IV 

That plaintiff had theretofore filed written protest against 
the promulgation of the rules and regulations above set 
forth. 
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V 

That section 155.1 of said rules and regulations conflicts 
with the statutory definition of “alien” in that Section 1 
of the Immigration Act of February 5, 1917, as amended, 
defines the word “alien” as any person not a native-born 
or naturalized citizen of the United States, whereas sec¬ 
tion 155.1 includes in the definition of “alien” all citizens 
and nationals of the United States who seek admission into 
the United States on the grounds that they are citizens or 
nationals of the United States. 

VI 

That sections 155.9 and 155.10 conflict with Section 3 of 
the Act of December 19, 1944, 58 Stat. 816, 8 U. S. C. A. 
216, in that the statute referred to provides that no ex¬ 
pense incident to detention shall be assessed or required 
for bringing into the United States any alien if such alien 
holds an unexpired visa issued by a United States consul 
within sixty days of the alien’s foreign embarkation. Sec¬ 
tion 155.9 provides on the contrary that the transportation 
company in such cases shall be responsible initially for the 
payment of detention expenses. Section 155.10 provides a 
system of reimbursement for detention expenses wrong¬ 
fully exacted, and also provides that in case the alien is 
admitted to the United States, no reimbursement shall be 
made in any case. These sections are hence in irreconcilable 
conflict with the statute which provides that no such deten¬ 
tion expenses can be assessed. 

VII 

That plaintiff is and for many years has been the opera¬ 
tor of a fleet of American flag vessels engaged in foreign 
service and as such has been continually engaged in trans¬ 
porting aliens, citizens of the United States and United 
States nationals from foreign shores to the United States. 

vm 

That since said rules and regulations complained of be¬ 
came effective on June 14, 1952 to December 24, 1952 de¬ 
fendants a dmini stered the immigration and nationality laws 
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of the United States under and pnrsnant to said mles and 
regulations complained of herein. 

IX 

That during said period aforesaid the master of each of 
plaintiff’s vessels which carried aliens and United States 
citizens and nationals to the United States was served with 
a notice to deliver certain specified aliens or United States 
citizens and nationals to the Immigration and Naturaliza¬ 
tion headquarters in the city of San Francisco; that each 
such notice stated that it was made pursuant to the Immi¬ 
gration Acts of 1917 and 1924, as amended, and quoted the 
penalties provided for in said laws for failure to comply 
with said notice to deliver. • 

X 

That all the aliens who arrived on vessels of plaintiff 
during said period aforesaid arrived in the United States 
in possession of visas issued by a United States consular 
agent within sixty days of said alien’s foreign embarkation; 
that certain alleged citizens and nationals of the United 
States travelled on Certificates of Identity and Travel Affi¬ 
davits issued by a United States consular agent within sixty 
days of said alleged citizen’s and national’s foreign embar¬ 
kation and certain of these alleged citizens and nationals 
were also ordered delivered to the United States Immigra-. 
tion and Naturalization Service on the same forms hereto¬ 
fore described. 

XI 

That in each instance as to an alleged citizen or national 
of the United States or as to an alien, the notice aforesaid 
directed the master of plaintiff’s vessel to remove the per¬ 
sons designated in said notice to Room 1014, Appraisers 
Building, which said building is located on Sansome Street 
in San Francisco, California and is the office of the United 
States Immigration and Naturalization Service. 

xn 

That plaintiff, as to all aliens or United States citizens 
and nationals detained and delivered, was billed by defend- 
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ants or the United States Immigration and Naturalization 
Service for detention expenses arising from aliens and 
United States citizens and nationals detained during the 
period aforesaid and that the total of said bill amounted to 
the sum of twenty-three thousand, three hundred and four 
dollars ($23,304.00). That the total amount of said billings 
was paid by plaintiff to defendants or to the United States 
Immigration and Naturalization Service. That all of said 
aliens and United States citizens and nationals were per¬ 
mitted entry into the United States subsequent to their 
respective periods of detention as either United States citi¬ 
zens or nationals or aliens legally qualified to enter the 
United States. 

xm 

That said payment was in each instance involuntary and 
was made under written protest and was made so that plain¬ 
tiff might secure a clearance for its vessels; that clearance 
of vessels had theretofore been refused by the United States 
Immigration and Naturalization Service for failure to make 
similar payments for similar detention expenses. 

XIV 

That plaintiff intends to seek a refund of said sum of 
twenty-three thousand, three hundred and four dollars 
($23,304.00) from defendants administratively by filing and 
prosecuting an application for refund with the United 
States Immigration and Naturalization Service, but that 
such filing will be futile as similar applications have been 
futile in the past unless the rules and regulations are de¬ 
clared a nullity by this honorable court and their further 
implementation by defendants is prevented. 

XV 

That plaintiff is a person who has suffered legal wrong 
because of the promulgation of the rules and regulations 
complained of herein. 

XVI 

That plaintiff is a party aggrieved and a party adversely 
affected by the promulgation by defendants of the rules and 
regulations complained of herein. 
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xvn 

That a judicial decision declaring the invalidity of the 
rules and regulations complained of is necessary in order to 
set the legal climate within which defendants must act in 
construing and deciding the proposed claim for refund 
which plaintiff intends to file with defendants when the ille¬ 
gality of the rules and regulations has been declared by this 
honorable court. 

xvm 

That a real controversy exists between plaintiff and defend¬ 
ants as to whether said rules and regulations are legal and 
valid and that said controversy must be settled as a matter 
of law by this honorable court before plaintiff can avail it¬ 
self of its administrative remedy of seeking refund of 
money illegally exacted for detention expenses as aforesaid. 

XIX 

That plaintiff is entitled to a declaratory judgment de¬ 
fining its rights under the immigration laws of the United 
States and under the rules and regulations complained of. 

Wherefore said plaintiff sues and demands a declaratory 
judgment declaring whether or not the rules complained of 
are valid or invalid; ordering and enjoining defendants 
from implementing or enforcing said rules and regulations; 
for costs of suit herein; and for all other just and proper 
relief. 

Mayock & Mayock, 

By Welburn Mayock, 

Attorneys for Plaintiff, 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

American President Lines v. Mackey, et al. 

C.A. 5367-52 

Washington, D. C., Friday, April 24,1953. 

Opinion and Rulings on Motions to Dismiss Complaint 

and for a Summary Judgment, by the Honorable 

Alexander Holtzoff, Judge 

Filed April 29, 1953. Henry M. Hull, Clerk. 

The Court : This is an action for a declaratory judgment 
against the Commissioner of Immigration and Naturaliza¬ 
tion to declare certain immigration regulations promul¬ 
gated on May 14,1952, to be illegal and void. The defendant 
moves to dismiss the complaint. 

The substantive right to secure a judicial review of 
agency action is conferred by the Administrative Procedure 
Act, U. S. Code, Title 5, Section 1009, subsection (a). 

The form of action to secure such a review is also regu¬ 
lated by the Administrative Procedure Act, Section 1009, 
subsection (b). 

It is provided that the form of proceeding for judicial 
review shall be any special statutory review proceeding 
relative to the subject matter, or in the absence or in the 
inadequacy thereof, any applicable form of legal action, 
including actions for declaratory judgments, and so forth. 

Accordingly, an action for a declaratory judgment is a 
proper remedy to secure a review of agency action. The 
complaint in such an action must, however, set forth an 
actual controversy. The Court is of the opinion that the 
amended complaint sets forth an actual controversy, and 
therefore the action may be maintained. 

It has been suggested that the plaintiff has a remedy by 
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way of an action in the Conrt of Claims to secure a refnnd 
of moneys claimed to have been paid nnder regulations 
alleged to be illegal. The Supreme Court held, however, in 
United States versus Holland-America Line, 254 U. S. 148, 
that such an action does not lie, on the ground that the claim 
is founded on alleged torts of Federal officials, and there¬ 
fore is not within the jurisdiction of the Court of Claims. 

In any event, under Rule 57 of the Federal Rules of Civil 
Procedure the existence of another adequate remedy does 
not preclude a judgment for declaratory relief in cases where 
it is appropriate. The rule expressly so provides. There¬ 
fore, the Court will consider the merits. 

The complaint sets forth a claim that certain regulations 
promulgated by the Commissioner of Immigration and Nat¬ 
uralization are illegal and void. 

The first regulation attacked is the definition of the term 
‘ * alien/ ’ found in Section 155.1 of the regulation. That 
definition reads as follows: 

“The term ‘alien’ means any alien as defined by the 
immigration laws”—of course, that is surplusage— 
“and any person applying for admission to the United 
States on the ground that he is a citizen or a national 
of the United States.” 

In other words, an American citizen who travels abroad, 
when he returns to this country is to be deemed an alien at 
the port of admission, according to this regulation. 

Obviously, this regulation is void. No citizen of the 
United States can be deprived of his citizenship by any 
regulation, jY 

I assume that what was intended was to provide that 
certain regulations relating to the entry of persons seeking 
admission into the United States shall be applicable not only 
to aliens but also to persons applying for admission on the 
ground that they are citizens. If that is what was intended, 
it would have been easy to say so. 

A group of regulations is attacked which imposes on 
transportation companies bringing aliens to the United 
States the payment of detention expenses of applicants for 
admission to this country. 

\ 
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Title 8, Section 151, provides that the transportation com¬ 
pany may be required to pay the detention expenses. How¬ 
ever, by the Act of December 19, 1944, 58 Stat. 817, an 
exception to that provision was enacted, to the effect that 
no fine, refund, or any expense incident to detention in con¬ 
nection with an application for admission into the United 
States shall be assessed or required for bringing into the 
United States any alien, if such alien holds an unexpired 
visa issued by a United States consul within sixty days of 
the alien’s foreign embarkation. 

The purpose of this exception is clear. It was to permit 
steamship companies and others to rely on a formal, solemn 
document such as a visa issued by an American consul. 
These regulations require initial payments to be made to 
cover detention expenses of all aliens, even those who are 
within the proviso, on the theory that, in the case of any 
alien later found to be within the proviso, there shall be a 
refund. At least, that is what the Court assumes. 

Does the Commissioner of Immigration and Naturaliza¬ 
tion have authority by his rule-making power to require 
payments in advance in cases in which the statute says no 
payments may be required? One must bear in mind that 
the rule-making power is not a power to legislate. It is not 
a power to add to a statute. It would be contrary to the 
Constitution and contrary to the genius of our institutions 
to permit Executive or administrative officials to legislate. 
The rule-making power is merely power to fill in details 
within the limitations of the statute. 

These regulations are not limited to filling in details 
within the framework of the statute. They add to the 
statute. 

They may, perhaps, be reasonable. While I can see good 
reason for attempting to collect these moneys in advance, 
the argument must be addressed to the Congress rather 
than to this Court. 

The Court is of the opinion that the challenged regula¬ 
tions are invalid and void, and will so hold. The motion to 
dismiss the complaint is denied, and the motion of the 
plaintiff for summary judgment is granted. 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

No. 5367-52 

American President Lines, Ltd., plaintiff 


v. 

Argyle R. Mackey, Commissioner, et al., defendants 
Declaratory Judgment 

Filed May 14,1953. Harry M. Hull, Clerk 

This matter having come on before this court on motion 
to dismiss on the part of defendants and on motion for sum¬ 
mary judgment on its amended complaint for declaratory 
judgment on the part of the plaintiff and the court having 
heard and considered argument submitted on behalf of both 
parties and having rendered its oral opinion that defend¬ 
ants’ motion to dismiss should be denied and that plantiff’s 
motion for summary judgment be granted and that plaintiff 
is entitled to declaratory relief as demanded in its amended 
complaint: 

It is ordered, adjudged and decreed: 

(1) That defendants’ motion to dismiss be and it is 
hereby denied; 

(2) That plaintiff’s motion for summary judgment 
be and it is hereby granted; 

(3) That Section 155.1 of Part 155, Subchapter B, 
Chapter I, Title 8 of the Code of Federal Regulations 
as promulgated June 14, 1952, is void and of no effect 
as transcending: 

(a) Section 1 of the Immigration Act of 1917, 39 

Stat. 874; Sec. 173, Title 8, U. S. C. A.; 

(b) Article I, Section 1 of the Constitution of the 
United States; 

(4) That Sections 155.9 and 155.10 of Part 155, Sub¬ 
chapter B, Chapter I, Title 8, Code of Federal Regula¬ 
tions are void and of no effect as transcending: 

(a) Section 15 of the Immigration Act of 1917; 

Section 151, Title 8, U. S. C. A. (1952); 
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(b) Section 3 of the Immigration Act of 1944; 58 
Stat. 816; Sec. 216, Title 8, U. S. C. A. (1952); 

(c) Article I, Section 1 of the Constitution of the 
United States. 


Dated: May 14,1953. 


Alexander Holtzoff, 

U. S. District Judge. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 5367-52 

American President Lines, Ltd., plaintiff 


vs. 

Argyle R. Mackey, Commissioner, Immigration and Natu¬ 
ralization Service, defendant 

Filed July 2, 1953, Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 2nd day of July, 1953, that 
Argyle R. Mackey, et al., hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 14th day of May, 
1953, in favor of American President Lines, Ltd., against 
said Argyle R. Mackey, et al. 

Leo A. Rover, 

United States Attorney; 
Argyle R. Mackey, Et Al. 

Serve copy on: 

Welborn Mayock, Esq., 

511 Sheraton Building , 

711 14th Street , N. W., 

Washington 5, D. C. 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

C. A. No. 5367-52 

American President Lines, Ltd., plaintiff, 

vs. 

Argyle R. Mackey, Commissioner of Immigration and 
Naturalization, et al., defendants 

Washington, D. C., 

Thursday, April 23, 1953. 

Motions for Summary Judgment, etc., heard by the 
Hon. Alexander Holtzoff, Judge, at 11:30 o ’clock, a.m. 

Appearances : 

On behalf of the plaintiff: Welburn Mayock, Esq. 

On behalf of the defendant: Robert M. Scott, Ass’t. U. S. 
Att’y. 

Filed Dec. 9, 1953, Harry M. Hull, Clerk. 

Proceedings 

The Court: Gentlemen, before you proceed, the Court’s 
attention is called to the fact that there are two separate 
actions here. Do they both involve the same issues? 

Mr. Scott: No, Your Honor, there should not be two 
separate actions here at this time. There should be only 
the 1952 action. 

The Court : When I say two separate actions here, I mean 
in this court. I am informed by the clerk that the motion 
in the second case is set for tomorrow. 

Mr. Scott: Yes, Your Honor. 

The Court: Why can’t we argue both together this morn¬ 
ing? 

Mr. Scott: They involve an entirely different point, Your 
Honor. 

The Court: Do they both arise out of the same action? 

Mr. Scott : No, sir. 

Mr. Mayock: No —two separate rule-making matters in¬ 
volving two separate laws. 
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The Court : I see. I thought they were both- 

Mr. Mayock : The parties are the same. 

The Court: We will let it stand as the motions have been 
calendared. You may proceed. 

Mr. Scott: If Your Honor please, I presume that the 
Government will proceed. There are two motions. 

The Court: There is a Government’s motion to dismiss. 

Mr. Scott : To dismiss, yes, sir. 

The Court: And the plaintiff’s motion for summary judg¬ 
ment. 

Mr. Scott : Yes, sir. 

The Court: I should think that, logically, the motion to 
dismiss should be heard first. 

Mr. Mayock : That is quite right. I agree that that should 
be the way. If that is determined adversely- 

The Court: Then the motion for summary judgment falls 
by the wayside. 

You may proceed, Mr. Scott. 

Mr. Scott: Thank you, Your Honor. 

If the Court please, the motion to dismiss is based- 

The Court: You may proceed. 

Mr. Scott: If the Court please, the motion filed by the 
Government in this case is based on several grounds. First, 
as pointed out in the memorandum of points and authori¬ 
ties, is that this Court is without jurisdiction. 

The Court : Suppose you tell me first what the action is. 
Then I can follow your argument a little more intelligently. 

Mr. Scott: If the Court please, the Immigration and 
Naturalization Service promulgated last June or July—I 
guess it was June 24 that they were effective, or June 17, 
1952, certain regulations. They were published in the Fed¬ 
eral Register and were made effective on, I believe, June, 
1952. 

The regulations require that certain monies be put up by 
the American President Lines or by any transportation 
company in the case of certain aliens who were detained by 
the Immigration Service. 

The Court: What do you mean “money put up”? 

Mr. Scott : The regulations I can best read to you. 

The Court: No, no, tell me briefly what the regulations 
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provide. Don’t read to me—not the language of a govern¬ 
ment regulation. 

Mr. Scott : The regulations were simply that in the cases 
of certain aliens- 

The Court: What do you mean by “certain” 1 ? 

Mr. Scott: Aliens who were detained for inspection and 
examination—that the initial responsibility for the deten¬ 
tion expenses should be chargeable to the transportation 
line. As a matter of fact, I think under June 24, that all 
detention expenses were chargeable to the transportation 
line. 

The regulations were superseded- 

The Court: Suppose you just summarize the regulations 
that are involved in this case. 

Mr. Scott: That is it. 

The Court: You said it was superseded? 

Mr. Scott: Yes, that regulation was superseded. 

The Court: Is this case moot? 

Mr. Scott: That is my position, Your Honor, very simply; 
that on December 24 of 1952 new regulations were promul¬ 
gated under the new Act, Public Law 414, which is called 
the Immigration and Naturalization Act of 1952; the new 
regulations were promulgated effective December 24, 1952, 
under the new Aet. These regulations are no longer in 
effect. 

The Court: What do you say about that? It seems to me 
if Mr. Scott’s statement is correct, it will dispose of the 
action. 

Mr. Mayock: No. 

The Court: I will hear you. I would like to hear you 
on this preliminary matter before I hear the motion on 
the merits. 

Mr. Mayock: Of course, in the first place, the matter of 
mootness is an improper matter to bring up on a motion 
to dismiss, because'under the Rules only certain matters can 
be brought up, and this involves new facts, if Your Honor 
please, not pleaded, and there is no motion or no affidavit 
to bring in these new facts. It is not a proper question. 
It can be raised by answer, but it cannot be raised by motion. 

The Court : I think it can be raised by a motion for sum¬ 
mary judgment, of course. 
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Mr. Mayock: That is right. And then it must be based 
upon affidavits, if Your Honor please, and none have been 
filed. 

The Court: I know, but I am going to get around that 
difficulty by giving an opportunity to the Government to 
file an affidavit and treat this motion just as the Rules say 
may be done—treat this motion as a motion for summary 
judgment. 

Mr. Mayock: That is all right, if Your Honor please, 
but we are also stymied by a rule of this Court, and I 
assume they are binding upon the Court as well as upon 
the litigants, that these affidavits must be filed one day 
before the hearing. 

The Court: Oh, I will continue the hearing so as to re¬ 
quire compliance with that rules. But what do you say 
about the mootness of this case? 

Mr. Mayock : Simply this, that there were rules promul¬ 
gated in June of 1952. These rules in our opinion are 
palpably erroneous. 

The Court : They have been superseded the Government 
says. 

Mr. Mayock: They have been superseded, that is true. 
They are not now the rules, although the same wording 
was promulgated in the superseding rules. 

The Court: I thought from Mr. Scott’s statement that 
the rules were changed. 

Mr. Mayock: Oh, no. 

The Court: What is that? Do you claim they were 
changed ? 

Mr. Scott: I certainly do, Your Honor. 

Mr. Mayock : There were many changes in the rules, but 
in the two matters that we have before us, one is the defini¬ 
tion of alien, in which they include United States citi¬ 
zens— 

The Court: They do? 

Mr. Mayock : Yes, they do—the most absurd thing in the 
world. 

The Court: We have all read Alice in Wonderland, and 
you probably remember that Humpty-Dumpty said that 
words mean what I want them to mean, it is just a ques¬ 
tion of who shall be master, I or the word. 
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Mr. Mayock: That’s right. 

The Court : I have seen some definitions in acts of Con¬ 
gress which would be just as bad as though you had a 
definition of the word desk shall include a chair. 

Mr. Mayock : This is quite a different thing. The statute 
says an alien is every person except a citizen or national. 
They say an alien is everything except a citizen or national 
and every United States citizen or national who goes abroad 
and tries to come home. 

The Court: Does the regulation say that? 

Mr. Scott: No. 

Mr. Mayock: The words are not there, but that is what 
it means. It says any person who seeks admission to the 
United States on the grounds of citizenship, and that means 
everybody that is away and tries to come back. 

If Your Honor were to cross the bridge at Niagara Falls 
and come back and the immigration man were to stop you 
and say, “Why do you claim the right to come into the 
United States?” you would say, “Why, I am a United 
States citizen.” 

He says, “No, that makes you an alien; you are a United 
States citizen who seeks to come back on the grounds of 
citizenship. 

The Court : Where is that definition? I am curious about 
it. I think even Government definitions don’t ever become 
as absurd as all that. 

Mr. Mayock: If Your Honor please, this one does, and 
they out-Dodson Dodson. 

The Court: Suppose you tell me where that regulation 
is. I want to read it. 

Mr. Mayock: Yes, Your Honor, I will give it to you 
right now. 

I have it set up here in two columns. 

The Court: I want to see that definition of “alien” to 
which you refer. 

Mr. Mayock: Yes, I will have it, if Your Honor please. 

Mr. Scott: If Your Honor please, at the second page of 
the complaint. 

Mr. Mayock : There I have the law and the other defini¬ 
tion right along of each other. 

The Court : This is appalling, Mr. Scott. The regulation 
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says, “The term ‘alien’ means any alien as defined by the 
immigration laws and any person applying for admission 
to the United States on the ground that he is a citizen or 
national of the United States.” That is appalling. It 
would be ludicrous if it weren’t so sad. 

Mr. Mayock: That’s right. 

The Court: I am not criticizing the United States At¬ 
torney or his present representative, because naturally you 
had nothing to do with drafting this. I am quite sure you 
wouldn’t have drafted this that wav. 

Mr. Scott : I think perhaps I would not, but I think there 
is a valid explanation for that, and if I might be permitted, 
I think that I may be of some assistance to the Court. How¬ 
ever, unless the Court desires to come to that point at 
this time- 

The Court: It seems to me that we don’t reach that. 
If the regulations have been changed, I suggest that you 
file an amended complaint, because I am not going to pass 
on changed regulations and then have possibly the case by 
decision reversed as moot on the ground that the regula¬ 
tion has been changed. 

Mr. Mayock : If Your Honor please, I will meet the mat¬ 
ter of mootness with argument, if you will permit. 

The Court: I don’t want to hear long argument. Will 
you state what your point is? I am not going to hear long 
argument on mootness. 

Mr. Mayock : All right. These regulations -were promul¬ 
gated in June. From that time until they were superseded 
under these regulations we were, and our affidavits show, 
we were penalized some $23,000 under those regulations. 

We will have to go to the immigration authorities and seek 
a refund of that $23,000. And in that, not the superseding 
rules will apply, but the rules and regulations which were 
the law during the time the money was collected. 

The Court : Your proper remedy is to sue for a refund, 
then, is it not? 

Mr. Mayock: No, Your Honor, if you will pardon me. 
Our proper legal remedy is to sue for a refund, and that 
is conditioned upon our exhausting administrative reme¬ 
dies. Therefore, we must go and seek to get this back from 
the administrative agency. And I am seeking in this action 
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to have Your Honor set the climate of legality as to whether 
or not in that administrative process we are going to imple¬ 
ment those erroneous rules or whether or not the law of 
the land will prevail. 

The Court : This is an action for a declaratory Judgment, 
in effect, is it not? 

Mr. Mayock : Well, very much like that. 

The Court : I think when you have a remedy by an action 
for damages in which you can raise all these matters, I don’t 
know why the Court should first entertain an action for dec¬ 
laratory judgment, then, if you prevail, entertain an action 
for damages, because you might not get your money back 
without having to sue for it. 

Mr. Mayock: If Your Honor please, you are denying us 
the administrative remedy. If Your Honor decides that the 
implementation of that rule is wrong, then we will get our 
money back administratively, and won’t have to go to the 
judicial process for a review. 

In the Southern Pacific Terminal Company versus Inter¬ 
state Commerce Conunission case the Supreme Court said 
that the matter of mootness does not apply- 

The Court: I think you have met the question of moot¬ 
ness. But now- 

Mr. Mayock : Adequate remedy at law. 

The Court : Adequate remedy at law is a phrase that we 
don’t use necessary, because we don’t distinguish between 
law and equity any more. But the Court does have discre¬ 
tion whether to retain an action for declaratory judgment. 

Mr. Mayock: That was the Valenti case, if Your Honor 
please, that Your Honor decided. 

Yes, I understand that. But at the same time this is an 
action for a review. 

The Court: Well, anyway, I am going to hold that this is 
not moot. So I will hear the motion. I don’t think this is 
moot in view of the fact that these people are going to seek 
a refund of penalties paid under the statute, under the regu¬ 
lations that then existed. 

Mr. Scott: If Your Honor please, an examination of the 
complaint will indicate that no money has been paid under 
these regulations. 

The Court: There have been penalties imposed. 
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Mr. Scott: It will not indicate that, either, sir. It says, 
if I might refer Your Honor to page 8 of the complaint. 

If the Court please, while this perhaps appears to be in 
the nature of a declaratory judgment, that jurisdiction is 
not asserted. Jurisdiction is asserted under the Admin¬ 
istrative Procedure Act for review of a final action of an 
administrative agency. 

Now, in the first place, it is the Government’s position 
that the Administrative Procedure Act does not confer on 
this Court any jurisdiction which the Court prior to that 
time did not have in some form. 

The Court : I have held otherwise, Mr. Scott. You make 
the broad statement that the Administrative Procedure Act 
creates no new’ remedy, no new rights. The Court does not 
agree with that statement. I have had occasion to rule 
otherwise, and I have never seen anv decision of the Su- 
preme Court squarely holding that the Administrative Pro¬ 
cedure Act is a mere reclassification- 

Mr. Scott: I can’t say I have seen it where it lias come 
to those words. 

The Court : I am going to hold that this is not moot. 

Mr. Scott : May I argue a bit on the mootness question ? 

The Court: No, no; suppose you get down to the case— 
your motion to dismiss on the other grounds besides moot¬ 
ness. This is not moot if rights or liabilities have attached 
under those regulations. 

Mr. Scott: If Your Honor please, in this case what he is 
seeking is an injunction to have the immigration officers 
restrained from enforcing these regulations. 

The Court : Then they are not moot. 

Mr. Scott : They are not attempting to enforce them, and 
there has been no allegiation as of this date that they are 
attempting to enforce them. 

The Court: Are you willing to state to the Court that 
no penalties have been or will be imposed under those regu¬ 
lations? 

Mr. Scott : I will state to the Court that no penalties will 
be imposed under those regulations. 

The Court: Will you state that none have been? 


37 


Mr. Scott : I will state that from his complaint he has not 
paid anything in. 

The Court: I am asking government counsel what the 
fact is. 

Mr. Scott: Well, I don’t know. He has filed an affi¬ 
davit— 

The Court: Do you know? 

Mr. Scott: I don’t know. All I can take is what his 
affidavit says. He has filed an affidavit- 

The Court: I don’t want to hear any more about that. 
Proceed with your next point. 

Mr. Scott: My next point, my whole case, Your Honor, 
is bottomed upon this fact, on the motion to dismiss, that if 
this is considered an action in the nature of a declaratory 
judgment, this Court should not entertain this. 

The Court : I will hear vou on that. 

Mr. Scott: Pending in the Court of Claims at this time 
is an action by the American President Lines against the 
Government for the collection of some $600,000. Those were 
the amounts of money that had been paid in by the American 
President Lines prior to the regulations. 

He has made no showing whatsoever, Your Honor, that 
there is any conflict, that this money will not be returned 
to him. He hasn’t made any showing that he has applied 
for reimbursement of this money. 

The Court: Was this money paid under these regula¬ 
tions that are involved in this case ? 

Mr. Scott : The $600,000 ? 

The Court: Yes. 

Mr. Scott: No, sir. I say prior to that time. 

The Court : Then I am not interested. 

Mr. Scott: I point that up only to show that he has his 
remedy by going to the Court of Claims. Now, under this he 
has filed an affidavit saying that they have paid in $23,304. 
But he says that during the effective period of these rules 
and regulations $23,304 for detention expenses were paid in. 
Now, he hasn’t made any statement that he has requested of 
the Immigration Service that he be reimbursed for those. 
He hasn’t made any statement, whatsoever. At this point 
there is no conflict between the plaintiff and the defendant 
—none, whatsoever. 
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The Court: I would like to ask you, Mr. Scott, is your 
point that the Court has no jurisdiction, or is it your point 
that in the exercise of discretion the Court should decline 
to entertain. 

Mr. Scott: Both points, Your Honor. Your Honor has 
ruled against me on the first point. 

My point is that this Court has no jurisdiction because on 
a motion to dismiss the Court can take notice that certain 
laws are not in effect at this time. The Court has that 
power. 

The Court : Have these regulations been published in the 
Federal Register? The Court has the right to take judicial 
notice of anything published in the Federal Register. 

Mr. Scott: Yes, that is what I have made a statement in 
my motion to dismiss. 

The Court : I feel, however, this action is not moot in view 
of the fact that the Government may claim that certain 
liabilities have accrued. 

Mr. Scott: No, sir, anything that the Government has 
claimed in the past has been claimed prior to today or prior 
to December 24. 

The Court : Do you deny that monies have been paid or 
liabilities have been incurred under these regulations? 

Mr. Scott: Not at all, sir. 

The Court: You don’t deny that? 

Mr. Scott: No, sir, I do not deny that. Because he says 
in his affidavit that he paid in $23,304 under that. I pre¬ 
sume that he has. I don’t deny that. My position is simply, 
Your Honor, if he has paid that in, then he could go to 
the Immigration Service and request that the money be paid 
back; then if he doesn’t get it, then he either comes in and 
says there is a conflict in this Court, or goes to the Court 
of Claims. 

The Court : I think I get your point. 

Mr. Scott: Thank you, sir. 

The Court: We will take our mid-morning recess at this 
time. 

(Short recess.) 

The Court : Before you proceed, I want to ask Mr. Scott 
a question, and I hope the question won’t embarrass you, 
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because I know perfectly will you bad nothing to do with 
the drafting of the regulation, you are merely counsel for 
the people who drafted it. This regulation says that the 
term “alien” means any alien as defined by the immigration 
laws and any person applying for admission to the United 
States on the ground that he is a citizen and a national of 
the United States. 

Mr. Scott: Yes, sir? 

The Court: I am planning a short vacation trip to 
Europe, and when I come back to the Port of New York, am 
I an alien under this regulation? 

Mr. Scott: Your Honor, may I say this: I was working 
on this other matter that is coming up, last night, and I am 
frank to say that I was thinking of your trip to Europe, and 
I said, “What will Judge Holtzoff think when he comes back 
on that ship?” 

Well, the answer is this, Your Honor. The law provides 
—that is, the current law, Section 235—as did the other law, 
that any person may be questioned upon arrival. 

The Court : Why, of course. 

Mr. Scott: I would like to develop this just a moment to 
show you what the real meaning of this is. Under a case 
called U. S. v. Sing Tuck, which was a 194 U. S. at page 164, 
certain persons were attempting to gain entrance to the 
United States—Chinese. They were stopped at the border 
and they said, “We are citizens.” 

And the inspector said, “You prove it to me that you are 
citizens.” 

They then filed a petition for writ of habeas corpus and 
ultimately arrived at the Supreme Court. The Court held 
that they were not entitled to habeas corpus because every 
person applying for entry must establish his right. 

The Court : I agree with you. The immigration inspector 
has a right to say to a person entering, “Are you a citizen 
of the United States ? ’’ And you say yes, and he says, ‘ 1 Can 
you identify yourself as a citizen.” And I think it is his 
duty to do so. 

Mr. Scott : That is right. 

The Court: But this regulation doesn’t say that. If this 
regulation said that any person claiming to be a citizen may 



40 


be required to establish that fact, I think that would be 
perfectly legal, but this defines a citizen as an alien. 

Mr. Scott: But for the purpose, Your Honor, only of 
that section- 

The Court: But it doesn’t say that. 

Mr. Scott: That is the section that it applies to. 

The Court : I am not going to be defined as an alien when 
I come back from Europe. 

Mr. Scott: I agree with the Court, I think it is ineptly 
worded. 

The Court : If this action lies, I am going to declare this 
regulation invalid. Even if I didn’t plan a trip to Europe, 
I think it is an outrageous wav to draw a regulation. 

O v v_7 

Mr. Scott: I agree it is an ineptly drawn one. 

The Court: You are verv charitable when vou use the 
word “inept.” 

Mr. Scott: I have a client. 

The Court : Sometimes an understatement is much more 
emphatic and forcible than an emphatic statement. 

Mr. Scott: Your Honor, I think there was no need to 
put on that qualifying addition. There wasn’t any neces¬ 
sity of it, because for the purpose of detention, if a person, 
no matter whether he claimed to be a citizen or not, if he 
were found to be an alien or believed to be an alien by the 
immigration inspectors, they could then detain him. So it 
wouldn’t make one iota of difference. 

The Court: I am going to entertain this action as an 
action for declaratory judgment, if it shows that a case of 
controversy exists, that there is an actual controversy be¬ 
tween the parties. 

Mr. Scott : What I am trying to explain to the Court is 
the position concerning what the purpose of adding those 
words to the definition of “alien” is. 

The Court: I understand that the purpose is to confer 
authority on the immigration inspector to ask a returning 
citizen to prove his citizenship. 

Mr. Scott: That’s right. 

The Court: Of course, that would be proper. But I 
don’t think it ought to be done by definition in this way. 

Mr. Scott : So that if the Court would rule that that part 
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is void, it doesn’t make one iota of difference to the case. It 
doesn’t make a single particle of difference, Your Honor. 

The Court: Before you proceed—I think you had con¬ 
cluded your argument—I just asked you the question before. 

Mr. Scott: I don’t disagree with the Court, I think they 
ought not to have defined it that way. They didn’t need to. 
But it doesn’t make any difference. 

The Court : I think it does make a difference. It insults 
a lot of people. 

Mr. Scott: Let’s assume, Your Honor, that it does insult 
people; I don’t think one should gratuitously insult any¬ 
body. That however, is not- 

The Court: The regulation is void because it doesn’t 
state the law correctly. Because a citizen applying for en¬ 
trance is not an alien. Therefore, this is illegal as not 
within the four corners of the statute. 

Mr. Scott: All right, sir. 

The Court: The only question is whether this action lies. 
Now I will hear you, Mr. Mavock. You needn’t spend any 
time demonstrating the illegality of this particular regula¬ 
tion. Is that the only regulation? 

Mr. Mayock: No, there is another one, if Your Honor 
please. 

The Court: What is the other one? 

Mr. Mayock: The other one is this: The law states that 
as far as detention expenses are concerned, they shall not 
be assessed against the steamship company in the event that 
the alien comes to the United States in possession of a visa 
signed by a United States consular agent within sixty days 
of the date of his departure. 

If Your Honor will pardon me for being a little historical 
here, I think it would be helpful to you- 

The Court: I am familiar with the history. I think it 
was an outrageous provision of law for years that a steam¬ 
ship company would be chargeable for the expense of return¬ 
ing an excluded alien even though that alien came with a 
visa issued by an American consul. In other words, that 
statute or regulation, whichever it was, practically said that 
the steamship company has no right to rely upon an official 
document of the United States. 
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When I was in the Department of Justice I used to pro¬ 
test against it and urged that something be done about 
repealing it. But the Immigration Service was adamant 
and stood against me as a stone wall. 

Has the law been changed on that? 

Mr. Mayock : Yes, the law has been changed. 

Mr. Scott: If Your Honor please, the Immigration Act 
of 1952, which involves a case coming up tomorrow, pro¬ 
vides certain exceptions that the steamship- 

The Court: I think the two cases ought to be argued 
together. 

Mr. Mayock : If Your Honor please, you asked a question 
and I have a copy of the law that changed this. It was 
changed in 1944. At that time there was this provision: 
“Provided that no fine or refund provided for in this sec¬ 
tion nor any expense incident to detention or in connection 
with an application for admission to the United States 
shall be assessed or required for bringing to the United 
States any alien, if such alien holds an unexpired visa issued 
by a United States consul within sixty days of the alien’s 
foreign embarkation. 

That was the law in 1944. 

The Court : What is the regulation which you say changes 
that? 

Mr. Mayock: You have it right there— I sent that up to 
Your Honor. 

The Court: Yes, I have it. 

Mr. Mayock: This regulation provides, if Your Honor 
please, that they shall be assessed—shall be initially as¬ 
sessed. 

The Court : This is a big document. 

Mr. Mayock : Let me show you. The regulation provides 
that these detention expenses shall be initially assessed and 
collected, and they have been collecting them ever since 
1944- 

The Court : The regulation must be in your complaint. 

Mr. Mayock : No, I relied upon the Federal Register. 

The Court: I want to see the regulation. 

Mr. Mayock: Yes, sir, I will show it to you in just a 
moment. 
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The Court : I notice your complaint quotes a great many 
regulations. 

Mr. Mayock : Yes, it does. 

The Court: Is this one not quoted? 

Mr. Mayock : I was going to show it to you in the Fed¬ 
eral Register. 

The Court: No, no. 

Mr. Mayock : I haven’t a copy of it, if Your Honor please; 
you have my copy. 

The Court: No, I have the complaint in the file. What 
paragraph of the complaint—you quote a dozen different 
regulations. 

Mr. Mayock : The regulation is 16.55. 

The Court: 116.55? 

Mr. Scott: If Your Honor please, I think what he is 
talking about is 155.9-155.10, which are found on page 5 
of his complaint. 

The Court: Thank you, Mr. Scott. 

Your point is that that is a violation of the statute? 

Mr. Mayock: Yes, if Your Honor please. The statute 
said they shall not be assessed or required at all. Now 
they ask us, if Your Honor please, to pay them, and then 
we seek for reimbursement. Then they deny us the reim¬ 
bursement. Then we go to the Court of Claims and they 
say we have no jurisdiction in the Court of Claims because 
the Tucker Act only refers to contract actions and not to 
tort, and this -was a tort, if you are right, and then there¬ 
fore, because we were wrongful in the exaction of these 
things, you have no remedy. 

The Court: Here is the thing that bothers me, and I 
would like to hear from you as to that: That is, whether 
your complaint is sufficient. It doesn’t show how you are 
affected or that you have a case for controversy. 

Mr. Mayock : Oh, yes, it does. 

The Court: If this is an action for declaratory judg¬ 
ment— 

Mr. Mayock: I didn’t say it was. 

The Court : Which is what it is. 

Mr. Mayock: I don’t think so. 
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The Court: What do you say it is? 

Mr. Mayock: I say this is an action to review a rule- 
making order of the Administrative Procedure Act under 
Section 10 of the Administrative Procedure Act. 

The Court : The Administrative Procedure Act does not 
create any such cause of action. 

Mr. Mayock: It says that it does. May I read it to you? 

The Court: You may read it to me, of course, but I think 
I have that section in mind very well. What title of the 
Code is the- 

Mr. Scott : 5 U. S. Code. I think you will find it in Sec¬ 
tion 1009 or 1010. 

The Court: Yes, I have it here. 

Mr. May’ock : 1009 says, except as statutes preclude judi¬ 
cial review, and this statute doesn’t preclude judicial re¬ 
view, or agency action is by law committed to agency 
discretion, any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved within 
the meaning of any relevant statute, shall be entitled to 
judicial review thereof. 

The Court: You had better read the next paragraph. 

Mr. Mayock: The form of the proceeding for judicial 
review shall be any special statutory review, proceeding, 
relative to the subject matter in any court specified by 
statute, and there isn’t any—or in the absence—and there 
is an absence—thereof, any applicable form of legal action, 
including actions for declaratory judgments or writs, pro¬ 
hibitory or mandatory injunction, or habeas corpus in any 
court of competent jurisdiction. 

Now, an application for a review of an agency action, if 
Your Honor please, is a form of relief. In the Trinler case 
the Third Circuit held that an application for review was 
a proper method to seek relief. 

The Court: My view of paragraph (b) is that you must 
use one of the established forms of action. While the Ad¬ 
ministrative Procedure Act creates new rights, it does not 
create new' remedies. 

If you w*ant to amend your complaint to set forth an 
action for a declaratory judgment, I think I wall entertain it. 
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Mr. Mayock : I would like, if Your Honor please, to refer 
you to the Trinler case, where the Third Circuit held that 
an application for a review- 

The Court: What is the citation of that case? 

Mr. Scott: If Your Honor please, I might interject in 
the hope of saving some time, that Trinler was reversed by 
Heikkila in the Supreme Court in March, 1953. 

Mr. Mayock : That is not the point. This point was not up 
before Heikkila. Heikkila only decided that in deportation 
or in exclusion matters the sole remedy was habeas corpus. 
That’s all it held. 

The Court: It has always been my view. I have a very 
high regard for the Third Circuit, because I personally 
know several of the members of that Court and they are 
men of outstanding ability, and with all humility and defer¬ 
ence I disagree with the suggestion that any new’ remedies 
are created by the Administrative Procedure Act. I have 
studied that question in other cases. 

I do not agree with those who say that no new rights 
are created by the Administrative Procedure Act. I think 
the scope of review has been broadened. That was one of 
the purposes of enacting the Administrative Procedure Act. 
But the forms of remedies have not been changed. 

In other words, you have a right to review of administra¬ 
tive action under the Administrative Procedure Act, but 
you must seek that review in some recognized form of 
action. That’s why I suggest that you can do one of two 
things, you can either sue to get your money back or you 
can sue for a declaratory judgment. 

Mr. Mayock : In the other action I have sued for declara¬ 
tory judgment, if Your Honor please, because I want to 
establish the law. 

The Court: But, Mr. Mayock, if this is an action for de¬ 
claratory judgment, you have to amend your complaint to 
set forth the existence of an actual controversy. 

Mr. Mayock : If Your Honor please, I said that in the case 
that is coming up for tomorrow, it is a declaratory judg¬ 
ment case. This one was brought under the theory of a 
right to review and was based upon Trinler versus Carusi, 
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166 Fed. 2nd, 457-61, in which case they held that as long 
as it said any type of legal action, any type of legal action 
does not mean the writ system of the common law. 

The Court : But you have to show that there is an actual 
case of controversy. 

Mr. Mayock : I have shown that. 

The Court: You haven’t shown it in your complaint. 

Mr. Mayock : Yes, I have. 

The Court: Where? 

Mr. Mayock: The theory of the complaint, we set forth 
first the- 

The Court : I have read your complaint since you started 
to argue. I think that- 

Mr. Mayock: We set up the following facts- 

The Court: Don’t let’s waste time unnecessarily. I will 
point out to you what I think you have omitted. You ought 
to show that the defendants are either enforcing this regu¬ 
lation adversely to you or are threatening to do so. 

Mr. Mayock : We said that. 

The Court: No, you don’t. 

Mr. Mayock: Certainly, if Your Honor please. 

The Court : Where do you say that ? 

Mr. Mayock: Petitioner is and for many years has 
been- 

The Court : I have read that. 

Mr. Mayock: Under the regulations involved the peti¬ 
tioner -would be required to pay detention expenses. 

The Court: I have read this. 

Mr. Mayock : That the amount of such expenses incident 
to detention which petitioner -would be required to pay 
would average about $6,000 a month. We don’t have to 
wait until w r e are paid in this if we are going to complain 
of rule making. We say what it is going to be. 

The Court : I think you should state- 

Mr. Mayock : I think I have stated- 

The Court: Now, just a moment. I think you should state 
something to the effect that the defendants have threatened 
to enforce this regulation against you. 

Mr. Mayock: If Your Honor please, aren’t we entitled to 
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any of the presumptions of law, to wit, that a public officer, 
after he makes regulations, was not just doing it for fun 
but was intending to do it! 

The Court : I am trying to help you. 

Mr. Mayock: I know you are. 

The Court: There is no use my granting your relief if 
some other court might say that your complaint is insuf¬ 
ficient. Then you might thank me for suggesting that you 
amend your complaint. 

Mr. Mayock: I can couch it in the language. And now, 
if Your Honor please, at this particular time I can allege 
the actual $23,000 that we have had to pay under these, 
and that they have been paid. 

The Court : Suppose between now and tomorrow morning 
you draft an amendment to your complaint, and I will with¬ 
hold my formal decision until you do that. But I will hear 
Mr. Scott on the question of whether he justifies this regu¬ 
lation. 

Mr. Mayock: The second regulation? 

The Court: You said you only have two. 

Mr. Mayock: Of course, if Your Honor please, the alien 
definition applies to all of the regulations. 

The Court : But you are really questioning this regulation 
concerning detention expenses, is that it? 

Mr. Mayock: That’s all. 

The Court: Very well. It seems to me you have made a 
prima facie case on that. I want to see whether Mr. Scott 
endeavors to justify it. 

Mr. Scott: Yes, sir, I do, and I want to state at this time, 
if the Court please, with your indulgence for a moment, so 
far as the amendment of the complaint, I would like to be 
heard tomorrow on that, if the complaint is amended. 

The Court : I have granted leave to amend the complaint 
and I will hear you, of course, on the right to maintain an 
action for declaratory judgment. As a matter of fact, 
though—and of course I realize you are acting under in¬ 
structions—I think the Government ought to be willing to 
meet an issue like that head on instead of suggesting this 
suit be dismissed and some other suit be brought. 
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Mr. Scott: Your Honor, that is not the situation, and I 
want to make that perfectly clear to the Court. At no time 
is he able to state that he has asked for reimbursement of 
this money and that it hasn’t been paid. 

The Court : Why should he be compelled to keep a revolv¬ 
ing fund and keep paying the money and then asking to be 
paid back? 

Mr. Mayock: It costs $115 a day in interest on that re¬ 
volving fund right now, trying to get it back. 

The Court : I will hear you on the question of the validity 
of this regulation. 

Mr. Scott: I wish to state that this regulation is per¬ 
fectly valid, and I wdsh to state for these reasons. 

As Your Honor is, I am sure, perfectly familiar with 
the immigration set-up—you have indicated from the bench 
and I know from my own experience. 

The Court: I am not familiar witn some of the recent 
statutes, but I know the set-up, and I thought there was a 
lot of injustice done in the past, even though I had some 
contact with the administration of the Act. 

Mr: Scott: What is done by the complaint of the plain¬ 
tiff comes down to simply whether or not it should be 
initially responsible for detention expenses. That is what 
the regulation provides, simply that it shall be initially re¬ 
sponsible. 

The Court: Does somebody have the statute? 

Mr. Mayock : Here is a copy of it. 

The Court: What section number? 

Mr. Mayock: I have it marked with red there right at 
the top. 

The Court: I want to know what section of the Code 
that is. 

Mr. Scott: Code of Federal Regulations? 

The Court: No, this 1944 Act. 

Mr. Mayock: I don’t think it is in the Code. 

The Court: It must be. 

Mr. Mayock : It apparently is a forgotten section. I never 
found it in the Code. But I found it in the statutes, 58 Stat. 
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The Court : I only hear one counsel at a time. You may 
proceed, Mr. Scott. 

Mr. Scott: If the Court please, the sole purpose of the 
regulation is to provide for initial responsibility. It is not 
making an assessment in the sense of this transportation 
line finally being responsible for the detention expenses. 

Ths Court : What authority is there to require a citizen 
—what you are saying is that the citizen is being required 
to lend money to the Government. 

Mr. Scott : If Your Honor please, up in my office I have 
plenty of material—I was prepared to argue this point to¬ 
morrow—but I can tell you at this time that there is a 
case, I think it is called Oceanic something, where there was a 
$2 head tax to be levied on aliens except those in transit, 
that is, those coming to the United States and going clear 
on through. The Immigration Service required that the 
steamship company pay the $2 for each alien entering the 
United States. The company sued for the refund of those 
who had gone through, and the Court said, only upon proof 
that these people actually went through can you get that 
$2 back. 

The Court : I think that is a different situation. That is 
to protect the Government against a person not going 
through. 

Mr. Scott: Precisely. And that is the purpose here, is 
to protect the Government on those expenses of aliens found 
not to be within the classes for which the transportation 
lines are not responsible. 

As this Court is well aware—forget this American Presi¬ 
dent Lines for just a moment—there are many ships that 
come to the shores here, just hundreds of ships. The Immi¬ 
gration Service has the authority, Your Honor, not to let 
the people depart that ship if it so desires until they have 
established to the satisfaction of the Immigration Service 
that they have a right to enter. So when these ships come 
in, if the Immigration Service so desired, it could hold those 
ships in port until it completed all of the examination of the 
various persons aboard. 

Counsel has suggested it cost something like $12,500 a 
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day to hold one of their large steamships in port, but the 
Immigration Service has the authority to cause that to be 
done. 

The Court: What authority is there to do that? 

Mr. Scott : To hold the- 

The Court: No, what authority is there to require the 
steamship company to advance these funds? 

Mr. Scott: The authority is, Your Honor, the law that 
permits the United States to protect itself. We don’t know 
when these people come over here—they show you a pass¬ 
port—all right, now—whether that is a forged passport or 
whether it isn’t, whether this is the person; it is only, Your 
Honor, able to be determined whether they fall into these 
classes after they have been examined and detained. 

The Court: I understand all that, but, Mr. Scott, under 
the statute as it now stands, the steamship company is liable 
for the detention expenses or expenses of returning an alien 
unless that alien comes in with an unexpired visa. 

Mr. Scott: It is a little more than that, Your Honor. 

The Court: What authority is there for the Government 
to say to the steamship company, maybe you will have to 
pay and maybe you won’t have to pay the detention ex¬ 
penses of this man, but we will make you pay them in ad¬ 
vance, and if we find that you don’t have to pay, we will re¬ 
fund the money? What authority is there to collect that 
money in advance, whether it turns out later to be due or 
not due ? 

Mr. Scott: I think it is a proper exercise of the fulfill¬ 
ment of the purpose of the Immigration Act, and I think 
that the authority is drawn from the Act itself. 

The Court: The Act permits or provides that a steamship 
company shall be liable, say, in cases in group A, but not 
liable in cases in group B. The Immigration Service now 
passes a regulation saying that we will collect these ex¬ 
penses in advance in all cases, but if any cases later turn 
out to be in group B, we will give you your money back. 

Mr. Scott: That’s right. 

The Court: What authority is there for collecting this 
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money in advance until the obligation to pay it is estab¬ 
lished? 

Mr. Scott: I can spell that authority out, Your Honor. 

The Court: Well, I want that authority. 

Mr. Scott: All right, sir. It is a right that the United 
States has in the exercise of the immigration and it can 
be drawn from the statute. 

The Court: You must realize this, that it isn’t an inher¬ 
ent right. 

Mr. Scott: I think it is. I think it is a perfectly in¬ 
herent right, because of this- 

The Court: The Government must derive its authority; 
the Executive Branch of the Government must derive its 
authority from a statute. 

Mr. Scott: I think the Government has, when it has a 
statute which says this, as these statutes do, the Immigra¬ 
tion Service may remove a man from the ship for purposes 
of detention. If it says that, as it does, Your Honor, that 
implies that they may remove him under such reasonable 
conditions as they see fit. 

The Court : That doesn’t mean they can impose a cost- 

Mr. Scott: It isn’t imposing a cost, Your Honor. If the 
Court will see in the regulations—they are probably in 
these, too, but in the ones under the new Act—it says that 
whenever the district director has from the facts presented 
reason to believe that the assessment may be made concern¬ 
ing this individual, he then has the right to direct that the 
transportation line obligate itself—obligate itself, Your 
Honor—in one of various manners. 

The Court: If the statute says that, I think the Govern¬ 
ment has a right, perhaps, to exact that. 

Mr. Mayock : It doesn’t say that. 

The Court : The statute under which this regulation was 
enacted didn’t provide that. 

Mr. Scott: The statute, Your Honor, does provide that 
the Immigration Service may keep these people on board 
ship. They may, if they so desire, and I say under such 
reasonable conditions as they desire, take them off of the 
ship.to a place of detention. If they may take them off of 
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the ship, obviously they must be able to set up certain safe¬ 
guards for giving that courtesy to the steamship line. 
There is no obligation whatsoever, in any of these acts, 
Your Honor, for them to take the people off of the steam¬ 
ship line. They can’t be removed from the steamship itself. 

The Court : I think the Government could say, probably, 
to the steamship company, “We are not going to allow these 
people to come off the ship until vre pass upon their admis¬ 
sibility, and the ship has to remain in port. ’ ’ 

Mr. Scott: Precisely. 

The Court: “Unless you desire to pay their expenses.” 

Mr. Scott : That is what is done, Your Honor. 

The Court : It makes it mandatory to pay the expenses. 

Mr. Scott: If they take them off, Your Honor. 

The Court: Suppose it is a cargo ship and the ship car¬ 
ries several passengers, and the ship captain says, “I am 
going to stay here a couple of weeks before I take another 
cargo on; I am perfectly willing to keep these passengers 
here until you admit them.” 

Mr. Scott: All right, there is nothing prohibiting him 
from that. Nothing, whatsoever, to prohibit him from that. 

The Court: As I understand it, the immigration author¬ 
ities have a right to remove people off a ship. 

Mr. Scott: They wouldn’t have any right to remove them 
over their objections, Your Honor. 

The Court: Let’s see what this regulation says. The 
thing that bothers me is the first sentence of 155.9: “Every 
transportation company bringing aliens to the United 
States shall be responsible initially for the payment of the 
detention expenses of applicants for admission to the United 
States referred to in this part.” 

Now, true, they provide for a refund later on, but they 
impose a liability. I don’t think the regulation can impose 
a financial liability not provided in the statute. 

Mr. Scott : If Your Honor please, I can’t point out to you 
any place in the statute, and I don’t suggest that there is 
any place in the statute which says the immigration people 
shall levy an initial obligation upon the steamship lines. 
I am saying, however, that it is a reasonable regulation 
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promulgated under the statute, and that the statute, Your 
Honor, makes it perfectly clear that if these people desire 
to have their ships leave the port, then they shall on such 
reasonable conditions—the people, the aliens—shall be re¬ 
moved on such reasonable conditions as necessary. 

The Court: Yes, but the regulation doesn’t say that the 
steamship company shall have the option of keeping the 
alien on board ship or having him removed and paying 
initially his detention. 

Mr. Scott: If Your Honor please, there is—I can’t give 
it to you in the Act that he has here, because I haven’t got 
a copy of that Act, but I can tell you in the new on e. 

The Court: This is under the old Act. 

Mr. Scott : I would almost say that this was not old act, 
without having specifically seen it. 

The Court: What is the provision that you have refer¬ 
ence to ? 

Mr. Scott: That if the steamship line itself wishes to 
assume the responsibility on taking the people off and pro¬ 
viding a safe place, it may do so. 

The Court: I think that is the crux of the matter. You 
better check that over night. Because if the steamship 
company has the option of keeping these passengers on 
board ship or paying them their detention expenses, the 
problem is entirely different. 

As I understand the law prior to the new statute, it is the 
Immigration Service that had the right to take the incoming 
alien over the ship and put him in the detention quarters, 
and then under this regulation they want the steamship 
company to advance the expenses. 

Mr. Scott : I think I can find that for you, Your Honor. 

Mr. Mayock: If Your Honor please, as a matter of in¬ 
formation, here is what we aTe' served. Here is a Certified 
copy of what we are served and we are told to detain. They 
could tell us to keep it on board ship. We are told to detain. 
That is what we get. 

The Court: This provides that certain aliens shall be’ re^ 
moved. 

Mr. Mayock: That’s right This is the fact. When Our 
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ship comes in let ns say, to San Francisco harbor, the master 
is served with one of those that says, “We want you to take 
that person and put him up here in Samson Street. 

The Court : That is my understanding of the law. 

Mr. Mayock : And that’s what it says. 

The Court : But I am going to give Mr. Scott a chance to 
verify that overnight, because if your view of the law, Mr. 
Mayock, is correct, I am inclined to the view that this regu¬ 
lation is invalid. I don’t think it is a reasonable regulation. 
However, I suggest that you amend your complaint and 
have the amendment here tomorrow morning when the other 
case comes on. 

I think this is one of those situations, Mr. Scott, that fre¬ 
quently occur in Government departments when an act is 
passed that is unpalatable to administrative officers; they 
enact all sorts of regulations to try to get around it, and 
sometimes they go too far. 

Mr. Scott: Your Honor, may I make one observation. 
I respectfully disagree with the Court on that observation, 
for this reason: You have many steamship companies com¬ 
ing into port, you have tramp steamers, you have many 
people get off- 

The Court: It may be a very desirable regulation, but 
I say that there should be statutory authority for it, and 
I think unless there is, it is not within the scope of the Act, 
it is beyond what may be done by regulation. You can’t 
require money to be paid by regulation unless there is statu¬ 
tory authority for that specific regulation; unless there is 
express statutory authority. 

Now, gentlemen, in my view the two regulations that are 
questioned are both invalid, unless you can show that the 
statute is as you seem to be under the impression it is. That 
is why I am going to withhold decision on this matter until 
tomorrow. 

I am also troubled by the question as to whether this 
action lies. That is why I am suggesting that the complaint 
be amended so as to set forth a good cause of action for 
declaratory judgment. 

Mr. Mayock : I will so amend. 

Mr. Scott : May I ask one question in line with that, Your 
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Honor, which has been giving me some thought as I sit here, 
because when I came in I came in with a motion to dismiss, 
thinking it was a perfectly fine motion. 

The Court : Beg pardon ? 

Mr. Scott: When I came in with the motion to dismiss 
I was perfectly confident of the motion. 

The Court : I will tell you what my philosophy is in this 
respect. If I see that justice should be done, I am going to 
try to find some technical way of doing it. 

Mr. Scott: I don’t mean at all to put myself in a position 
where I could compliment the Court, but I agree with that 
position. However, whether these regulations which are 
no longer in effect are declared invalid wouldn’t make one 
iota of difference. The Court can’t order a money judg¬ 
ment. 

The Court: Personally, I would have brought suit for a 
refund in the Court of Claims on the ground that these regu¬ 
lations are invalid. However, there is some choice that 
counsel has. Whether an action for declaratory judgment 
should be entertained or not is, of course, in the discretion 
of the Court. So far, as it now stands, the complaint does 
not set forth a cause of action for declaratory judgment. 

If it should set forth a cause of action for declaratory 
judgment, I shall use my discretion in favor of entertaining 
it, because I want to see justice done here. I think the first 
regulation, particularly, is ridiculous. And I am not going 
to require anyone to bring suit in the Court of Claims in 
order to have them declare it void. 

Mr. Scott: I say on that I don’t think that is going to 
make one iota of difference, how that term is defined. 

The Court: It makes this difference, it insults every 
American citizen who has gone abroad and who is returning, 
and if this regulation could be physically stamped out from 
the book of regulations, I would order that to be done. I am 
amazed that anyone would phrase a regulation in that 
manner, and I am sure that you are, too. Of course, you 
have the duty to support it. I want to say, Mr. Scott, that 
you presented your case in a very able and lawyer-like 
manner, and the Court commends you for it. 

Mr. Scott: Thank you. 
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The Court : I will continue this motion until tomorrow. 
We will take it up before we take up the motion in the other 
case. 

(Thereupon, at 12:15 o’clock, p. m., the instant hearing 
was suspended until the following day.) 

C. A. No. 5367-52 

American President Lines, Ltd., plaintiff 


vs. 

Argyle R. Mackey, Commissioner, Immigration and 
Naturalization, et al., defendants 

Washington, D. C., Friday, April 24,1953. 

Continuation of Hearing on Motions for Summary 
Judgment, Etc., before the Hon. Alexander Holtzoff, 
Judge, at 11:15 o’clock, a. m. 

Appearances : 

On behalf of the plaintiff: Welburn Mayock, Esq. 

On behalf of the defendant: Robert M. Scott, Ass’t U. S. 
Att’y. 

The Deputy Clerk: Case of American President Lines 
versus Mackey, et al. 

Mr. Scott : The Government is ready, Your Honor. 

The Court: You may proceed. 

Mr. Mayock : May it please the Court, Your Honor had 
not ruled, as: you will recall, upon the motion to dismiss, 
and I have complied with Your Honor’s suggestion, have 
filed the amendment setting up the matter complained of 
in the form of an amended complaint for declaratory judg¬ 
ment, and I think that we should have a determination of 
the motion to. dismiss prior to embarking. 

The. Court: I beg your pardon? 

Mr. Mayock : I say I think we should have a determina¬ 
tion of the- proceeding on the motion to dismiss before we 
embark on the next motion, which is for summary judgment. 
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The Court : Well, now, the first matter before the Court 
is your motion for leave to file the amended complaint. 

Mr. Mayock: Well, yes. 

The Court : I take it that there is no objection to that. 

Mr. Scott: If Your Honor please, yon made the ruling 
yesterday. I at that time objected. I did not make an 
official objection, but I stated that I would like to have, if 
he made the amended complaint, an opportunity to see it. 
This morning I have received it. I am a little in doubt as 
to the effect of the motion to dismiss, in as much as I 
believe a motion to dismiss should be directed to the 
amended complaint. 

Mr. Mayock: Stipulated. 

The Court: It is stipulated, is it not, that the motion to 
dismiss may be considered as being directed to the amended 
complaint? 

Mr. Mayock : So stipulated. 

Mr. Scott : If your Honor please, I would like to say this. 
I believe I would like to have an opportunity to add to that 
motion, if it might be done orally, because there is such a 
statement in the amended complaint on paragraph 14, be¬ 
ginning at page 7, Your Honor, at the bottom of the page 
there, that says that the plaintiff intends to seek a refund 
of the said sum of $23,304 from the defendants adminis¬ 
tratively by filing and prosecuting an application for a 
refund with the United States Immigration and Naturaliza¬ 
tion Service, but that such filing will be futile. 

I have no reason at all to believe that that filing will be 
futile. 

The Court : That isn’t the point at this stage. The point 
at this stage is whether the filing of the amended complaint 
should be permitted. 

Mr. Scott: Your Honor, I thought, had already ruled 
that it would be. 

The Court : Very well, I am going to allow the amended 
complaint to be filed. Another reason why I withheld my 
ruling yesterday was because, Mr. Scott, you wanted to 
check the statute, namely, whether the taking off of passen¬ 
gers from arriving ships was at the request of or the option 
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of the steamship company, or whether it was at the direction 
of the Government. That "would make a substantial differ¬ 
ence, I think. 

Mr. Scott: Your Honor indicated that. That would be 
going to the motion for summary judgment, I believe. 

The Court: No, I can take judicial notice of statutes in 
connection with a motion to dismiss. Is there such a statute? 

Mr. Scott : There is not such a statute which specifically 
provides that, Your Honor. 

The Court : I understood not. 

Mr. Scott: There is no such a statute that provides that. 
However, there is the statute, Section 151 of Title 8 of the 
U. S. Code, which is Section 15 of the Act of 1917. 

The Court : What is the Code section ? 

Mr. Scott : Title 8, Section 151. 

The Court: Yes, that long, terribly long section. 

Mr. Scott: Well, it is not so long. There have been 
amendments to it, Your Honor, and unless you have the 
1951 supplement in your book, you will not find it there. 

The Court: I have the 1952 supplement. 

Mr. Scott: That does not include the amendment. I have 
the United States Code. I have looked all over the place 
for the 1951 supplement and I find it in the U. S. Code there. 
That embodies, Your Honor, the amendment of the Act of 
1944, December 9, 1944, which is located in 58 Stat. The 
page number I can’t recall right now. 

Mr. Mayock : 817. 

Mr. Scott: However, in Section 151 it states that upon 
arrival—I am going to try to cut this down. 

The Court: This is a very long section. Just where is 
that? 

Mr. Scott: I am beginning right at the very first of the 
section, “Upon the arrival.” Then I will cut down about 
four lines where it says, “. . .all such aliens or said immi¬ 
gration officials may order a temporary removal of such 
aliens for examination.” 

The Court : In other words, it is in the discretion of the 
immigration officers to take an arriving alien off the ship. 

Mr. Scott: I should like to read further, if Your Honor 
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would indulge me one moment, where I think there is pro¬ 
vision which would permit the owner of the boat to keep 
that person on board. 

The Court: Where is it? 

Mr. Scott: That is wfiiat I am coming to, Your Honor. 
“But such temporary removal’’- 

The Court : Come to the particular place. 

Mr. Scott: I am coming to it, Your Honor. 

“. . . but such temporary removal shall not be con¬ 
sidered a landing nor shall it relieve the vessels upon 
which the aliens are brought to any port from any obliga¬ 
tions which in case such aliens remain on board would 
under the provisions of this sub-chapter bind the vessels, 
transportation lines, etc.” 

The Court: If they remained on board there vrould be 
no detention expenses? 

Mr. Scott: Right. But there would be, Your Honor— 
there is there the opportunity to keep them on board. It 
says, “If the aliens remain on board.” Now that, I think, 
refers to the penalties that arise for bringing people who 
are not- 

The Court: It is clear that that section means that the 
option whether the alien shall remain on board or be taken 
off for examination is not with the steamship people but 
with the immigration officers. 

Mr. Scott: I agree initially, it certainly is, that the 
steamship company can’t say that they have got to go, 
but if the immigration officers say, “Remove this person,” 
it is my position that the steamship company could say, 
“No, we are going to keep him here, we do not want to-” 

The Court : The statute doesn’t give the steamship people 
that right. 

Mr. Scott : My position is that it does. 

The Court : I am going to decide otherwise, unless other 
courts have held. 

Mr. Scott: No, I haven’t seen any cases. As a matter 
of fact, the reason, Your Honor, that there won’t be 
any is just exactly what the plaintiff has said in its affidavit, 
that it costs $12,500—I can find you the place. 
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The Court : Just tell me about it. 

Mr. Scott : He says that it would cost $12,500 a day for 
the boat to remain idle in port. Now, for that reason they 
do not say we will keep them on board. You will note he 
has stated in the action, in the amended complaint, that 
they have paid over a period of some six months, some 
$23*000- 

The Court : I don’t want to go into all that. 

Mr. Scott: I was talking of the comparative difference, 
Your Honor, that only $23,000 has gone over a period of 
six months. 

The Court: I am not going to go into that comparative 
difference. That has nothing to do with the matters before 
me. You know, I was thinking some more since yesterday’s 
argument about that regulation which defines aliens, and 
which includes in the definition of “alien” any person who 
arrives at a port of entry and seeks admission into the 
United States on the ground that he is a citizen; I was 
thinking of a situation that I was in last year. I took 
a trip to Western Canada. I re-entered the United States 
by steamer from Victoria to Seattle. The Immigration 
Service has an immigration station at Victoria and all 
persons boarding the ship for Seattle have to go through 
the immigration. Under that regulation, if that regulation 
is valid, I momentarilv became an alien. 

Now’, how did I resume my citizenship? That regulation 
is absurd upon its face, as well as void, and I can see what 
they were trying to do, they w’ere trying to provide that 
certain regulations in reference to examination of appli¬ 
cants for admission shall apply to persons claiming to be 
citizens, as well as to aliens. If that is what they want to 
do, thev should have said so. 

Mr. Scott: It is my position that it does say that. 

The Court: No, it doesn’t. You can’t do it by defining 
a citizen as an alien, and moreover, it is illegal and void 
because you can’t deprive a person of citizenship by an 
administrative regulation. 

Mr. Scott: If Your Honor please, no one has attempted 
to deprive a person of citizenship. 


The Court: That is what the regulation says. 

Mr. Scott : If the Court please, I have submitted a memo¬ 
randum this morning in opposition to the motion in case 
48-53 which is on for hearing this morning. 

The Court : What is 48-53 ? 

Mr. Scott: 48-53 is the case that is set for this morning. 

The Court : I am going to take one case at a time. 

Mr. Scott: I have no objection to that. I was going to 
refer the Court to some reasons I had set out in that memo¬ 
randum. I can do it equally w r ell orally, Your Honor. 

The Court : I wish you would tell me briefly, and orally. 
I always like to hear matters orally rather than read memo¬ 
randa. 

Mr. Scott : The position that I have taken on that before 
the Court yesterday, and which I stand on today, is that 
the Immigration Service has a right to stop people at the 
border, that there is no question about that, no matter 
whether they claim citizenship. 

The Court: There is no doubt about that. I don’t be¬ 
lieve anybody will object to that. 

Mr. Scott: That has been so held in various and many 
cases. My position on that is simply that the addition of 
those words does nothing more than to declare that policy 
set forth in the cases that for the purposes of coming into 
the United States until one is established- 

The Court: Mr. Scott, I am not going to consume the 
Court’s time by hearing any argument in support of that 
regulation. 

Mr. Scott: I will cease, then. 

The Court : Because it is absurd on its face, as well as 
void. To define a citizen as an alien is ridiculous. It is like 
defining a cow to be a horse, or a horse and buggy to be a 
motor vehicle. 

Mr. Scott: I do not intend for one moment to be at all 
disrespectful to the Court, but I feel that I have the duty 
to put forth the Government’s position. If the Court has 
ruled, I will- 

The Court: The Government’s position ought to be mea 
culpa for passing such a regulation. 
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Mr. Scott : I am here in a representative capacity, Your 
Honor. 

The Court: I understand. I thought that perhaps you 
would take steps in the meantime to have that regulation 
amended. 

Mr. Scott: If Your Honor please, there are certain pro¬ 
cedures that must be followed in amending a regulation 
which cannot be done over night, among which, is have them 
published in the Federal Register. 

The Court : The Court will amend it out of existence. 

Mr. Scott: That is the Court’s duty in the case. 

The Court : I don’t see how such a regulation could have 
passed muster. There was somebody that drafted it, some¬ 
body above him who revised it, somebody above that person 
who checked it, and somebody else approved it. I just 
don’t see how a regulation like that could have gotten 
through. 

Mr. Scott: I don’t understand the Court to call for an 
answer from me on that. 

The point, however, Your Honor, in the case that we were 
on yesterday and which we are now considering, is that 
although this Court at this time might be of the opinion that 
that particular section of the regulations is invalid, that we 
do not meet that problem at this time because, having, as 
Your Honor suggested, amended his complaint to place it 
in a position of a declaratory judgment, it is the Govern¬ 
ment’s position still that he has not alleged any case or 
controversy, actual conflict that exists at this time. 

Again I repeat that these regulations are now out of 
existence. They are no longer in effect. There is no alle¬ 
gation that there is any attempt on the part- 

The Court: Has that definition of “alien” been deleted 
from the new regulations? 

Mr. Scott : It has not. 

The Court: It is still there. 

Mr. Scott: But I will address myself to that when we 
come to that case, as Your Honor has suggested that we 
stick to this case. 

Now, so far as the first case, which concerns the regula- 
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tions which are obsolete, my position is simply that there 
is not any case or controversy for this Court to consider, 
that he has not alleged that there is now a controversy 
existing. 

As a matter of fact, Your Honor, he alleges in his amended 
complaint, at paragraph 14, as I read a moment ago, that 
he intends to file. He has not filed any claim, whatsoever, 
to get this money back. 

In any event, Your Honor, what he states concerning that 
is that he wants to set a legal climate. It isn’t the position 
of the Court to set a legal climate when there isn’t any 
actual case or controversy. 

The Court: Legal what? 

Mr. Scott: Climate. It is on page 8. He says this is 
necessary to set the legal climate, whatever that means. 

The Court: I don’t know what that means. 

Mr. Scott: That is his whole purpose in this suit. He 
has not alleged any case or controversy, any actual conflict. 
Even if he came in, Your Honor, to recover this money, this 
Court does not have jurisdiction; it would have to be over 
in the Court of Claims. 

* That is my position, simply that we do not get to the 
merits of the regulations under the first action. 

Mr. Mayock: If Your Honor pleases, the Government 
wholly misconstrues the argument in this matter. The 
question is, have I a right under the Administrative Pro¬ 
cedure Act to question the rule-making power of an agency. 

The Court : You have that right, provided you can estab¬ 
lish an actual case in controversy. 

Mr. Mayock: That’s right. 

The Court : And provided this is not just a debate. 

Mr. Mayock: That’s right Now let us see whether I 
have done so or not. 

We have alleged that detention expenses by these regula¬ 
tions are made applicable to citizens of the United States 
and charged to us under a law that only refers to aliens, 
and a diverting argument is made to the effect that it is 
perfectly right that people should be held up at the border. 

To that I agree, but if the law says that the steamship 
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companies are not responsible, and that no detention ex¬ 
penses can be charged, then we are not responsible. 

The Court: I would like to ask you this; Why don’t you 
bring this suit in the Court of Claims to recover the money? 

Mr. Mayock: I can’t do that until I have exhausted my 
legal remedies, my administrative remedies, if Your Honor 
please. 

Now he says there is no controversy. As soon as they 
presented a bill, and the bill provided for penalties if we 
didn’t pay it immediately, to wit, the refusal to clear our 
ships from the port, as was stated in the Holland-American 
case, we were given no alternative. 

The Court: No, but you made the payment. Now, there¬ 
fore, why don’t you ask for a refund administratively, and 
when that is denied, sue in the Court of Claims ? 

Mr. Mayock: Well, there is a very good reason for that, 
and it is the Holland-American case, where that was done, 
and the Government came in and said that the jurisdiction 
did not lie in the Court of Claims because the matter arose 
under tort, and Judge Day in the Supreme Court decision 
in 1920 threw the case out of court on the grounds that 
there was no jurisdiction in the Court of Claims on a matter 
of this kind. 

The Court: Why is there no jurisdiction? 

Mr. Mayock: Because—the reason, I think it is wrong, 
if Your Honor please, but nevertheless it is the ruling of 
the Supreme Court of the United States- 

The Court: What is the basis for the decision? 

Mr. Mayock : I have just told you that- 

The Court : I didn’t catch it. 

Mr. Mayock : That the Tucker Act, if Your Honor please, 
they held, did not cover tort actions. 

The Court: This is not a tort action. 

Mr. Mayock: The Supreme Court of the United States 
held that it was, if Your Honor please. 

The Court: I see. 

Mr. Mayock: Now they ask us to go over and exert a 
remedy which the Supreme Court has already decided that 
we have not got as a matter of law. I have gone over there 
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for previous detention expenses, and a suit is now pend¬ 
ing—nothing to do with these particular matters, but a suit 
is now pending over there—wherein I am confronted with 
the same Department of Justice stating that there is no 
jurisdiction under the Holland-American case. 

Therefore, Your Honor, I am going to have to meet the 
Holland-American case, which was decided in 1920 by Mr. 
Justice Day, head on, and take a lawyer’s chance that about 
33 years of jurisprudence has ameliorated or eroded a very 
vicious rule away. I think I can do so successfully. But as 
the matter now stands, the undisputed case on the point, 
and there is only one case that holds that when the steam¬ 
ship company pays these detention expenses, though they 
were wrongfully exacted, that nevertheless the Government 
agents in wrongfully exacting that were committing an act 
of oppression, that they were wrong, and that therefore 
there is no remedy. 

The Court : I get your point. 

Mr. Mayock: All right. Therefore, preventative relief, 
if Your Honor please, is the only thing that we have, that 
we are certain of. When we paid in these cases we started 
to protest. We protested in writing the payment of this 
$23,000- 

The Court: I don’t think you need labor the point any 
more. You have convinced the Court on that point. You 
had a 1944 statute yesterday on which you base your conten¬ 
tion that these exactions are illegal. May I have that. 

Mr. Mayock: Yes. I said it wasn’t in the Code. I was 
right on that. It was repealed in ’52. So I have gotten the 
Code of the year before, which covers the law as of the 
time these exactions were made, and beginning with the 
word “Provided” there in 216, you will find the law to 
which I refer. 

The Court: Anything else you wish to say? 

Mr. Mayock: No, if Your Honor please, that is the case, 
except the second point, which is the idea of saying that 
if the people are let into the country finally we can’t get the 
money back even under their system of remuneration. 

The Court : WTay can’t you get the money back? 
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Mr. Mayock: Because the regulation says, in no event 
will reimbursement be made if the final order of the depart¬ 
ment, or of the Naturalization Service, is that the person 
be admitted. 

The Court: I understood Mr. Scott to argue that this 
money was collected in advance to protect the Government 
against a ship leaving and the money becoming due later, 
and if it turns out the detention expenses were not payable, 
the money was refunded. Do I understand your contention 
correctly? 

Mr. Scott : Yes. There are two types, under the old regu¬ 
lation, of collection. One is for absolute payment, that they 
are not reimbursable in certain cases. The other is that 
they are in certain cases reimbursable. 

The Court: You are entitled to collect in those cases in 
which they are sent back—the alien is sent back—provided, 
however, that the alien came here without a visa. 

Mr. Mayock: If Your Honor please, may I correct you. 
It is in the event that he is sent back for the sole cause of 
improper documentation. This regulation says then we can 
get the money back. 

The Court : I am talking about the statute. The statute 
provides that if the alien is excluded but he comes here with 
a valid visa, then the steamship company is not liable for 
the detention expenses. Isn’t that in effect what the law 
says? 

Mr. Mayock : That is what section 2 of that Act up there 
says, the section right above that, if Your Honor please. 

The Court : I am looking at the proviso. 

Mr. Mayock: The proviso, of course, states that in no 
event can they be required. In other w’ords, they know origi¬ 
nally, as soon as the man comes, that he has a visa issued 
-within sixty days, and so that is not a subject- 

The Court : The purpose of this 1944 Act was to protect 
the company and to permit them to rely upon a visa issued 
bv a Government official. 

Mr. Mayock : Correct. 

The Court : I think I get your point. 

Mr. Mayock : And now to show the conflict it says no re- 
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imbursement shall be made in any case in which the final 
decision is to admit the person to the United States either 
as a United States citizen or national or an alien. In other 
words, we have no right to get them back at all. And if we 
go over there, if Your Honor please—we have to go to San 
Francisco, we present our matter before the agency out 
there in the field; he pulls these regulations on us and says, 
“Well, we can’t we have to deny your petition because we 
can’t change the regulation, and we are bound by them, 
Mr. Mayock.” And I go out there, all that trouble, because 
the law hasn’t been settled. The law has to be settled to tell 
those boys what the law is when I ask for that refund or I 
won’t get it. 

Mr. Scott: May I be heard, Your Honor? 

The Court: Yes, indeed. I would like to hear you. 

Mr. Scott : Thank you, sir. If the Court please, Section 
151, which you have there, I do not have before me, because 
that is the only book that I could find it in—the United 
States Code, it is found in the United States Code, or per¬ 
haps the other one that was handed to you there—does not 
make any statement, whatsoever, and there is no place in 
the statute which says that a person who claims to be a 
citizen and is detained, and then is admitted finally, that 
the detention expenses in those cases shall be reimbursable. 
The only place that there is anything in the statute about 
the reimbursement of expenses is for the aliens, persons 
who come in as aliens and who have the visa and are ad¬ 
mitted, they are reimbursable, or if they are sent back they 
are still reimbursable, unless- 

The Court : They are not reimburseable if they may not 
be charged in the first place. 

Mr. Mayock: That’s right. 

Mr. Scott : That comes to a point that I will meet, then, 
Your Honor, if the Court says they are not chargeable in 
the first place, my position is that they certainly are charge¬ 
able in the first place, that there is no question that they are 
chargeable in the first place, and it brings the question down 
to the ultimate question in the second case that is to be 
argued. 
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The Court: Both of you gentlemen wanted to have the 
two cases set separately, and while I think you made a mis¬ 
take in asking that it be done, I am going to hear the two 
cases separately. 

Mr. Scott: I would rather that be done. But the same 
argument, so far as the old statute is concerned, follows in 
the case of Stratton v. Oceanic Steamship Company, which 
is found in 140 Fed. 2nd. 

The Court : What does it hold ? 

Mr. Scott: It holds that a regulation issued by the Com¬ 
missioner of Immigration to the effect that a charge should 
be made against the steamship company bringing aliens in 
transit- 

The Court: That case was discussed yesterday? 

Mr. Scott: That’s right, sir, and that is exactly on all 
fours with these cases, precisely on point. 

The Court: I don’t understand what right any adminis¬ 
trative official has to exact any fees or any payments for 
which the statute makes no provision. 

Mr. Scott: May I say that the statute does make pro¬ 
vision. 

The Court: Where does it make that provision? 

Mr. Scott: It makes it in the statute itself, not in any 
specific words or anything like that, but the regulation is 
issued under the statute, under the statute which is—you 
can find it at 151 that you have before you—which says that 
all expenses shall be levied if aliens who are coming in and 
who are detained, and then it adds a proviso, but in cer¬ 
tain cases they may not be. 

Now, that statute right there authorizes the Government 
to put the initial responsibility for all of those aliens upon 
the steamship line, because, Your Honor, there is no way 
that it can be determined at the moment that the person 
lands- 

The Court : There is a way. You can go to Congress and 
ask Congress to pass an act authorizing you to deposit that 
money in advance. But there is no provision in the statute 
for that. 
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Mr. Scott: I state that there is, Your Honor, and I should 
like to be able to develop that point, sir. 

The Coubt: Don’t develop it, just state it. Where is the 
provision in the statute? 

You know, a long development never helps me. A skele¬ 
tonized argument helps me much more. 

What provision of the statute authorizes it? 

Mr. Scott: Section 151 of the Act that Your Honor has 
right there. 

The Court : But the proviso cuts down the power in 151. 

Mr. Scott: If Your Honor please, it is a proviso only. 
It follows the general proposition that the steamship lines 
can be responsible. 

The Court: Unfortunately, very frequently affirmative 
statutes are put in provisos, so it is not a proviso only, it is 
an affirmative legislation that steamship companies are not 
liable for certain expenses. If the statute says so, what 
authority is there for the Immigration service to say, 
“Well, we will make you deposit those expenses in advance, 
and if it turns out that you are within the proviso, we will 
pay you the money back”? 

Mr. Scott : I can’t say anything further except that- 

The Court : I may not agree with it, but I get your point. 

Mr. Scott : A reasonable construction of that statute im¬ 
plies that authority, as found in Stratton v. Oceanic Steam¬ 
ship Company. 

The Court: I don’t think there is any situation in which 
an administrative officer of the Government has a right to 
exact any payments unless there is statutory authority for 
it. You can’t derive it from rule-making power. 

Mr. Scott : If Your Honor please, may I quote just a bit 
from the Stratton case? In that case the statute specifically 
provided that the head tax herein provided for shall not be 
levied upon aliens in transit through the United States. 
The Commissioner of Immigration issued a regulation 
providing that it should be levied against them, against the 
steamship company, for aliens until satisfactory proof was 
given that they had departed the country. 

The court held that that regulation was in accord with 
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the statute, that there was ample authority in the statute for 
that regulation to have been made. 

The Court: What is the citation of the Stratton case? 

Mr. Scott: The Stratton case, Your Honor, is 140 Fed. 
829, Circuit Court of Appeals, Ninth Circuit. 

The Court: Did that go up to the Supreme Court? 

Mr. Scott : No, it did not, sir. 

The Court: WTiat is the citation of the Holland-Amer¬ 
ica case? 

Mr. Mayock : The Supreme Court is 254 U. S. 148. 

The Court: You may proceed, Mr. Scott. 

Of course, I don’t think a decision of the Court of Ap¬ 
peals of another circuit, while it is persuasive, is binding on 
this Court. If it were a Supreme Court opinion or an opin¬ 
ion of this circuit, of course, it would be a different proposi¬ 
tion. 

Mr. Scott : Yes, I understand that. The reasoning, how¬ 
ever, Your Honor, in that case, concerning the regulation 
and why it should be held valid, is extremely compelling. 

The Court: W 7 hat is the reasoning? 

Mr. Scott: The reasoning is that the United States has 
a right to protect itself from loss on those aliens who did 
not actually go through. In other words, if they did not go 
through, they would not have collected the $2 head tax. And 
that this was a perfectly reasonable way to enforce that. 

The Court: You mean that the Government couldn’t tell 
whether the alien was in transit until he actually had gone' 
through- 

Mr. Scott : That is precisely correct, sir, and this is the 
reasoning that I urge upon the Court in these cases—until 
after examinaiton and inspection no one knows whether or 
not this is a valid immigration visa that the person has. 

The Court: Do you mean that it might be a forgery? 

Mr. Scott : It might well be a forgery. That is not un¬ 
usual, Your Honor. 

The Court: Is that so? 

Mr. Scott : Not at all. Today in China there is a great 
racket going on of passports, of documents that are forged. 
There is an opinion—probably I could get it from either 
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Mr. Strickler or Mr. 0 ’Donoghue—by a court in California, 
Your Honor, which points—and this is deviating, but I 
wanted to show this to the Court—which points up the num¬ 
ber of Chinese cases- 

The Court: I read that opinion. That didn’t relate to 
forgery of visas. 

Mr. Scott: No, but it shows the situation. Now, there 
are forged visas, there are forged passports. There may be 
some reason that the man is excluded after he gets over 
here, that they find that he was not eligible actually, al¬ 
though there is no forgery, for the visa. It may be that 
the visa w^as issued to one person and another person is 
coming over on it. If the mere fact of having a visa per¬ 
mitted entrance, there would be no reason for inspection 
and examination. 

The Court : I observe in the Stratton case one of the three 
judges dissented—Judge Gilbert dissented. 

Mr. Scott : He did, sir. 

The Court : Very well, you may proceed. 

Mr. Scott : Now it is upon the basis that the United States 
cannot ascertain whether a person falls into one of these 
exceptions until after he has been examined and inspected 
that the initial responsibility is to be assumed by the line 
that transports him to the United States. If the person 
does not come, Your Honor, if the person does not come 
within one of those exceptions, then the United States is 
forced to resort to a suit against the company that brings 
him, if the initial responsibility is not permitted to be placed 
upon the transportation line. 

Now that brings up the problem, sir, that there are many 
tramp steamers that come, there are many lines that are 
of foreign registry which have no agents here, and the 
United States then stands the loss of the- 

The Court : My thought is that that is a very good argu¬ 
ment to be addressed to Congress, and it is a very cogent 
argument. 

Mr. Scott: If the Court pleases, this practice has been 
in existence for a great number of years. I have no ques- 
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tion in my mind but that Congress was aware of the practice 
of initial responsibility. 

If the Court please, I have the Senate report concerning 
the new act. It is in the next case. But it tells about the 
background of this, and how it was a hardship in certain 
cases to charge the lines, make them ultimately bear the 
cost of it. And it points up that they have now changed 
that, so that in certain cases they have a right not to pay 
the detention expenses. 

And the basis of that, Your Honor—it is a very logical 
thing—prior to 1924- 

The Court : I am not going to hear a very long argument. 
Can you conclude in a few minutes? 

Mr. Scott: I can conclude right now. 

The Court: I am not going to cut you off. I think all 
members of the United States Attorney’s staff know that I 
am much more impressed by short, succinct argument, than 
by a long, discursive argument. Try to conclude briefly. 

Mr. Scott : I will rely upon the reasonableness of the stat¬ 
utes involved so far as this motion for summary judgment 
goes, in the first place. I will rely upon the case of Strat¬ 
ton v. the Oceanic Steamship Company—the reasoning, 
there. I wfill say that it is necessary that the United States 
place the initial responsibility, subject to reimbursement, 
upon the steamship line, so that it will not suffer loss. 

The Court : This is an action for a declaratory judgment 
against the Commissioner of Immigration and Naturaliza¬ 
tion to declare certain immigration regulations promulgated 
on May 14, 1952, to be illegal and void. The defendant 
moves to dismiss the complaint. 

The substantive right to secure a judicial review of agency 
action is conferred by the Administrative Procedure Act, 
U. S. Code, Title 5, Section 1009, subsection (a). 

The form of action to secure such a review is also regu¬ 
lated by the Administrative Procedure Act, Section 1009, 
subsection (b). 

It is provided that the form of proceeding for judicial 
review shall be any special statutory review proceeding 
relative to the subject matter, or in the absence or in the 
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inadequacy thereof, any applicable form of legal action, in¬ 
cluding actions for declaratory judgments, and so forth. 

Accordingly, an action for a declaratory judgment is a 
proper remedy to secure a review of agency action. The 
complaint in such an action must, however, set forth an 
actual controversy. The Court is of the opinion that the 
amended complaint sets forth an actual controversy, and 
therefore the action may be maintained. 

It has been suggested that the plaintiff has a remedy by 
way of an action in the Court of Claims to secure a refund 
of moneys claimed to have been paid under regulations 
alleged to be illegal. The Supreme Court held, however, in 
United States versus Holland-America Line, 254 U. S. 148, 
that such an action does not lie, on the ground that the claim 
is founded on alleged torts of Federal officials, and therefore 
is not within the jurisdiction of the Court of Claims. 

In any event, under Rule 57 of the Federal Rules of Civil 
Procedure the existence of another adequate remedy does 
not preclude a judgment for declaratory relief in cases where 
it is appropriate. The rule expressly so provides. There¬ 
fore, the Court will consider the merits. 

The complaint sets forth a claim that certain regulations 
promulgated by the Commissioner of Immigration and Nat¬ 
uralization are illegal and void. 

The first regulation attacked is the definition of the term 
“alien,” found in Section 155.1 of the regulation. That 
definition reads as follows: 

“The term ‘alien’ means any alien as defined by the 
immigration laws”—of course, that is surplusage— 
“and any person applying for admission to the United 
States on the ground that he is a citizen or a national of 
the United States.” 

In other words, an American citizen who travels abroad, 
when he returns to this country is to be deemed an alien at 
the port of admission, according to this regulation. 

Obviously, this regulation is void. No citizen of the United 
States can be deprived of his citizenship by any regulation. 

I assume that what was intended was to provide that cer- 
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tain regulations relating to the entry of persons seeking 
admission into the United States shall be applicable not only 
to aliens but also to persons applying for admission on the 
ground that they are citizens. If that is what was intended, 
it w’ould have been easy to say so. 

A group of regulations is attacked wdiich imposes on 
transportation companies bringing aliens to the United 
States the payment of detention expenses of applicants for 
admission to this country. 

Title 8, Section 151, provides that the transportation 
company may be required to pay the detention expenses. 
However, by the Act of December 19, 1944, 58 Stat. S17, an 
exception to that provision was enacted, to the effect that 
no fine, refund, or any expenses incident to detention in con¬ 
nection with an application for admission into the United 
States shall be assessed or required for bringing into the 
United States any alien, if such alien holds an unexpired 
visa issued by a United States consul within sixty days of 
the alien’s foreign embarkation. 

The purpose of this exception is clear. It was to permit 
steamship companies and others to rely on a formal, solemn 
document such as a visa issued by an American consul. 
These regulations require initial payments to be made to 
cover detention expenses of all aliens, even those who are 
within the proviso, on the theory that, in the case of any alien 
later found to be within the proviso, there shall be a refund. 
At least, that is what the Court assumes. 

Does the Commissioner of Immigration and Naturaliza¬ 
tion have authority by his rule-making power to require 
payments in advance in cases in which the statute says no 
payments may be required? One must bear in mind that the 
rule-making power is not a power to legislate. It is not a 
power to add to a statute. It -would be contrary to the Con¬ 
stitution and contrary to the genius of our institutions to 
permit Executive or administrative officials to legislate. The 
rule-making power is merely power to fill in details within 
the limitations of the statute. 

These regulations are not limited to filling in details 
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within the framework of the statute. They add to the 
statute. 

They may, perhaps, be reasonable. While I can see good 
reason for attempting to collect these moneys in advance, 
the argument must be addressed to the Congress rather than 
to this Court. 

The Court is of the opinion that the challenged regulations 
are invalid and void, and will so hold. The motion to dis¬ 
miss the complaint is denied, and the motion of the plaintiff 
for summary judgment is granted. 

Mr. Scott: If Your Honor, please, the plaintiff has made 
a request in his motion for summary judgment, or in his 
complaint, that an injunction issue. 

The Court : I am not going to grant any injunction. I 
am going to award only declaratory judgment. 

Mr. Scott: There is no injunction, whatsoever? 

The Court: I don’t see any reason for issuing an injunc¬ 
tion anyway, because these regulations have been super¬ 
seded. But the case is not moot, because monies have been 
collected under the old regulations. But I will not grant an 
injunction. 

Mr. Scott: There is no direction of this Court that that 
money be paid? 

The Court: No. I can’t do that on a motion for declara¬ 
tory judgment. 

Mr. Scott : That is what my point was. I wanted to make 
sure. 

The Court: What bothers me, Mr. Scott, is this: This 
Court has no jurisdiction to render a money judgment 
against the United States for over $10,000 in an action cog¬ 
nizable under the Tucker Act. Moreover, this is not a suit 
brought against the United States but against the Commis¬ 
sioner, and no judgment would lie against the Commis¬ 
sioner, anyway. 

Suppose these regulations, having been declared invalid, 
suit is brought in the Court of Claims to secure a refund 
of the money illegally collected; is the Government going to 
stand on the Holland-America case? If it does, and does it 


76 


successfully, it would take a private act of Congress to get 
this money back. 

Mr. Scott: I don’t have any idea, Your Honor, about the 
Court of Claims case. 

The Court : My question was rather rhetorical, Mr. Scott; 
I didn’t mean to embarrass you by expecting an answer. 

Now we will take the second of these cases. 

(Thereupon, the instant hearing was concluded.) 
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QUESTIONS PRESENTED 


In the opinion of appellant, the following questions are 
presented: 

(1) Whether, the court may properly exercise jurisdic¬ 
tion to grant relief by way of declaratory judgment, on 
review of an administrative regulation, pursuant to Sec¬ 
tion 10 of the Administrative Procedure Act, 5 U.S.C., 
§ 1009, where complainant specifically alleges failure to 
exhaust its administrative remedies? 

(2) Whether, under the immigration laws, Congress has 
provided that transportation companies shall be “primar¬ 
ily liable” for detention expenses, when a passenger is 
ordered temporarily moved ashore for detention pending 
further examination by a board of special inquiry; and if 
the transportation companies are so liable, whether the 
Government may secure payment therefor in advance of 
departure of the vessel bringing the detainee? 

(3) Whether, the Immigration and Naturalization Serv¬ 
ice may provide by regulation a procedure for reimburse¬ 
ment of detention expenses to transportation companies 
where it is subsequently determined that certain conditions 
exist relieving said companies from liability therefor. 

(4) Whether, the immigration laws provide that a per¬ 
son seeking admission to the United States on a “claim ’’ 
of citizenship, may not be required to present sufficient proof 
of such a claim*to the immigration authorities? 


(i) 
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No. 11,907 

Abgyle R. Mackey, Commissioneb, Immigbation and Nat¬ 
uralization Sebvice, Hebbebt Bbownell, Jb., Attobney 
Genebal of the United States, appellants 


v. 

Amebican Pbesident Lines, Ltd., appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL statement 

This is an appeal by the Attorney General of the United 
States and Argyle R. Mackey, Commissioner of Immigra¬ 
tion and Naturalization, from a summary declaratory judg¬ 
ment of the District Court. 

Appellee, a corporation organized and existing under and 
by virtue of the laws of the State of Delaware, filed 
a petition for judicial review of agency action, November 
26, 1952, pursuant to the Administrative Procedure Act, 
5 U.S.C., § 1009 (J.A. 1). After stipulation of the parties 
to set aside a default entered March 6, 1953, appellant filed 
a motion to dismiss the petition, March 20, 1953 (J.A. 10). 
An opposition to the motion to dismiss was filed by appellee 


(1) 
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March 25, 1953, and a motion for summary judgment, 
March 27, 1953 (J. A. 13, 16). On April 24, 1953, appellee 
filed an amended complaint for declaratory judgment and 
prohibitory injunction, pursuant to the United States Code, 
Title 28, $ 2201, and the Administrative Procedure Act, 
supra, (J.A. 17). 

The court rendered an oral opinion on April 24, 1953, 
ruled against appellant’s motion to dismiss, and decided in 
favor of summary declaratory judgment for appellee (J.A. 
24). The court entered an order of declaratory judgment on 
May 14,1953 (J.A. 27). 

The jurisdiction of this court is invoked under the United 
States Code, Title 28, § 1291. 

STATEMENT OF THE CASE 

Appellee filed a petition for judicial review of agency 
action, November 26, 1952, pursuant to the Administrative 
Procedure Act, 5 U.S.C., § 1009 (J.A. 1), and after appel¬ 
lant’s motion to dismiss, filed March 20, 1953 (J.A. 10), 
appellee filed a motion for summary judgment on the plead¬ 
ings, March 27,1953, and an amended complaint for declara¬ 
tory judgment and injunctive relief, April 24,1953 (J.A. 16, 
17). The court rendered an oral opinion, filed April 29,1953, 
wherein it denied appellant’s motion to dismiss and granted 
appellee declaratory judgment on its amended complaint 
(J.A. 24, 27). Notice of appeal was filed July 2, 1953 
(J.A. 28). 

The amended complaint alleged that certain regulations 
issued on May 14,1952, by the Immigration and Naturaliza¬ 
tion Service, i.e., section 155.1 and sections 155.9 and 155.10, 
8 C.F.R., Part 155,17 F.R. (95) 4373, were in conflict with 
section 1 of the Immigration Act of February 5, 1917, as 
amended, C. 29, 39 Stat. 874; 8 U.S.C. § 173 and section 3 of 
the Immigration Act of December 19,1944, C. 608, 58 Stat. 
816, 8 U.S.C. § 216(b), respectively (J.A. 17). 

Appellee alleged that said section 155.1, which reads in 
pertinent part: 

For the purposes of this part • • • the term 

“alien” means any alien as defined by the immigration 
laws and any person applying for admission to the 
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United States on the ground that he is a citizen or 
national of the United States • • * 

is in conflict with the statutory definition of “alien,” sec¬ 
tion 1, Immigration Act of February 5, 1917, as amended, 
supra, which reads in pertinent part, as follows: 

That the word “alien” wherever used in this Act shall 
include any person not a native-born or naturalized 
citizen of the United States-. 

The argument of appellee is simply that section 155.1, of 
said regulations, includes in the definition of alien “all 
citizens and nationals of the United States” who seek ad¬ 
mission into the United States on the ground that they are 
citizens or nationals of the United States. 

The second contention of appellee is that sections 155.9 
and 155.10, of said regulations, conflict with Section 3 of 
the Immigration Act of December 19,1944, supra; wherein 
Section 3 of the amending Act provides in pertinent part, 
as follows: 

-That no fine nor refund, as provided for in this 

subsection, nor any expense incident to detention in con¬ 
nection with an application for admission to the United 
States, shall be assessed or required for bringing into 
the United States any alien, if such alien holds an un¬ 
expired visa issued by a United States consul within 
sixty days of the alien’s foreign embarkation. 

Section 155.9, Payment of detention expenses, provides in 
essence, that every transportation company bringing aliens 
to the United States shall be “responsible initially” for the 
payment of the detention expenses of applicants detained 
for admission to the United States, specifically with respect 
to detention at a hotel or other place of lodging not operated 
by the Immigration and Naturalization Service, and the 
requirement that reimbursement may be made upon presen¬ 
tation of itemized bills by the transportation companies 
under conditions specified in section 155.10, of the regula¬ 
tions. 

Section 155.10, Reimbursement to transportation com¬ 
panies for detention expenses in certain cases, provides in 
essence, that detention expenses shall be “refunded” if the 
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alien who was detained for examination “arrived in the 
United States in possession of an unexpired visa (either 
an immigration visa or a non-immigrant visa) issued to him 
by a United States consul within 60 days of his foreign em¬ 
barkation, and if it is finally decided that the sole cause for 
exclusion is one arising under section 13(a)(1) or (3) of 
the Immigration Act of 1924, as amended.’* 

The specific grounds of conflict alleged in appellee’s 
amended complaint with respect to sections 155.9 and 155.10 
of the regulations, is that section 155.9 provides that the 
transportation company shall be “responsible initially” for 
the payment of detention expenses, and section 155.10 pro¬ 
vides a system of “reimbursement” for detention ex¬ 
penses; whereas, “these sections are ... in irreconcil¬ 
able conflict with the statute which provides that no such 
detention expenses can be assessed.” (J.A. 20) 

Appellee concluded its amended complaint for declaratory 
judgment and injunctive relief with the allegation: 

That a real controversy exists between plaintiff and 
defendants as to whether said rules and regulations are 
legal and valid and that said controversy must be 
settled as a matter of law by this honorable court before 
plaintiff can avail itself of its administrative remedy of 
seeking refund of money illegally exacted for detention 
expenses as aforesaid (J. A. 23). 

Appellant’s motion to dismiss urged that the court was 
without jurisdiction over the subject matter, either by way 
of administrative review or declaratory judgment; that the 
complaint failed to state a claim upon which relief could be 
granted; that the case was moot because the subject regula¬ 
tions of the complaint were repealed by Public Law 414, 
82nd Congress, 2nd Sess., 66 Stat. 163 et seq., effective 
December 24,1952; and that plaintiff had an adequate rem¬ 
edy thereupon in the Court of Claims. (J.A. 10-13) 

The court in its oral opinion, of April 24, 1953, ruled 
against appellant’s motion to dismiss, and granted sum¬ 
mary judgment; wherein the court stated in pertinent part, 
as follows: 


• # • • • 

The substantive right to secure a judicial review of 
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agency action is conferred by the Administrative Pro¬ 
cedure Act, U.S. Code, Title 5, Section 1009, subsection 
(a). The form of action to secure such a review is 
also regulated by the Administrative Procedure Act, 
Section 1009, subsection (b). It is provided that the 
form of proceeding for judicial review shall be any 
special statutory review proceeding relative to the sub¬ 
ject matter, or in the absence or in the inadequacy 
thereof, any applicable form of legal action, including 
actions for declaratory judgments, and so forth. 

Accordingly, an action for a declaratory judgment is 
a proper remedy to secure a review of agency action. 
The complaint in such an action must, however, set 
forth an actual controversy. The court is of the opinion 
that the amended complaint sets forth an actual contro¬ 
versy, and therefore the action may be maintained 
(J.A. 24). 

• • » * * 

The court thereupon proceeded to the consideration of the 
merits, and decided, in pertinent part, as follows: 

“The first regulation attacked is the definition of the 
term ‘alien,’ found in Section 155.1 of the regulation. 
That definition reads as follows: 

“The term ‘alien’ means any alien as defined by the 
immigration laws”—of course, that is surplusage— 
“and any person applying for admission to the United 
States on the ground that he is a citizen or a national 
of the United States.” 

In other words, an American citizen who travels 
abroad, when he returns to this country is to be deemed 
an alien at the port of admission, according to this 
regulation. 

Obviously, this regulation is void. No citizen of the 
United States can be deprived of his citizenship by any 
regulation. 

I assume that what was intended was to provide that 
certain regulations relating to the entry of persons 
seeking admission into the United States shall be appli¬ 
cable not only to aliens but also to persons applying for 
admission on the ground that thev are citizens. If that 
is what was intended, it would have been easv to sav so. 

A group of regulations is attacked which imposes on 
transportation companies bringing citizens to the 
United States that payment of detention expenses of 
applicants for admission to this country. 
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Title 8, section 151, provides that the transportation 
company may be required to pay the detention ex¬ 
penses. However, by the Act of Dec. 19,1944, 58 Stat. 
817, an exception to that provision was enacted, to the 
effect that no fine, refund, or any expense incident to 
detention in connection with an application for admis¬ 
sion into the United States shall be assessed or required 
for bringing into the United States any alien, if such 
alien holds an unexpired visa issued by a United States 
Consul within sixty days of the alien’s foreign em¬ 
barkation. 

The purpose of this exception is clear. It was to 
permit steamship companies and others to rely on a 
formal solemn document such as a visa issued by an 
American Consul. These regulations require initial 
payments to be made to cover detention expenses of all 
aliens, even those who are within the proviso, on the 
theory that, in the case of any alien later found to be 
within the proviso, there shall be a refund. At least, 
that is what the court assumes. 

Does the Commissioner of Immigration and Natural¬ 
ization have authority by his rule-making power to 
require payments in advance in cases in which the stat¬ 
ute says no payments may be required? One must 
bear in mind that the rule-making power is not a 
power to legislate. It is not a power to add to a statute. 
It would be contrary to the Constitution and contrary 
to the genius of our institutions to permit Executive or 
administrative officials to legislate. The rule-making 
power is merely power to file in details within the limi¬ 
tations of the statute. 

These regulations are not limited to filling in details 
within the framework of the statute. They add to the 
statute. They may, perhaps, be reasonable. While I 
can see good reason for attempting to collect these 
moneys in advance, the argument must be addressed to 
the Congress rather than to this court. 

The court is of the opinion that the challenged regu¬ 
lations are invalid and void, and will so hold. The 
motion to dismiss the complaint is denied, and the mo¬ 
tion of the plaintiff for summary judgment is granted 
(J.A. 25-26). 

STATUTES AND REGULATIONS INVOLVED 

The pertinent statutory and regulatory provisions ap¬ 
pear in the Appellant’s Appendix, infra, pp. 43-52. 
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STATEMENT OF POINTS 

(1) The lower court was in error when it exercised juris¬ 
diction to grant relief by way of a declaratory judgment on 
review of an administrative regulation, pursuant to Sec¬ 
tion 10 of the Administrative Procedure Act, 5 U. S. C., 
§ 1009, where complainant specifically alleged failure to 
exhaust its administrative remedies. 

(2) The lower court was in error when it declared void 
Section 155.9, of the regulations of the Immigration and 
Naturalization Service, as transcending Section 15 of the 
Immigration Act of February 5, 1917; wherein the regula¬ 
tion declared transportation companies “initially re¬ 
sponsible’ J for detention expenses of passengers detained 
by the Immigration inspectors for further examination, 
where Section 15 of the Act specifically provides that trans¬ 
portation companies bringing detainees shall pay “all ex¬ 
penses arising during subsequent detention, pending de¬ 
cision on the aliens’ eligibility to enter the United States.” 

(3) The lower court was in error when it declared void 
Section 155.10, of the regulations of the Immigration and 
Naturalization Service, as transcending Section 15 of the 
Immigration Act of February 5,1917; wherein, the regula¬ 
tion declared the right of transportation companies to seek 
“reimbursement” of certain detention expenses initially 
secured by advance payment prior to departure of the ves¬ 
sel bringing the detainee, and such reimbursement was 
under conditions enumerated in Section 1, of the Immigra¬ 
tion Act of December 19,1944. 

(4) The lower court was in error when it declared void 
Sections 155.9 and 155.10, of the regulations of the Immigra¬ 
tion and Naturalization Service, as transcending Section 1 
or Section 3 of the Immigration Act of December 19, 1944; 
whereas, the regulations were issued pursuant to Sec¬ 
tion 15 of the Immigration Act of February 5, 1917, as 
amended by section 1, of the Immigration Act of December 
19, 1944, and conformed to said Section 3. 

(5) The lower Court was in error when it declared void 
Section 155.1, of the regulations of the Immigration and 
Naturalization Service, as transcending Section 1 of the 
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Immigration Act of February 5, 1917; wherein the regula¬ 
tion declared persons seeking admission to the United States 
on the ground of being a citizen or national thereof, sub¬ 
ject to the same statutory responsibilities of proving 
their identification and validity of their claim, as aliens 
have to prove eligibility to enter the United States. 

(6) The lower court was in error when it declared void 
Sections 155.1, 155.9 and 155.10, of the regulations of the 
Immigration and Naturalization Service, as transcending 
Article I, Section 1 of the Constitution of the United States; 
whereas, said regulations were promulgated within the 
scope of authority delegated to the Commissioner of 
Immigration. 

SUMMARY OF ARGUMENT 

I 

Where, appellee’s complaint sought judicial review, pur¬ 
suant to the Administrative Procedure Act, of adminis¬ 
trative regulations of the Immigration and Naturalization 
Service, appellee’s allegation of failure to exhaust ad¬ 
ministrative remedies prior to judicial review of the agency 
action deprived the court of jurisdiction to render remedial 
relief by way of declaratory judgment under the Adminis¬ 
trative Procedure Act. 

n 

Where, Congress is acting within its sovereign authority 
in eliciting the cooperation of transportation companies 
in the control of immigration to the United States, it may 

(a) Impose a liability on the transporting line for 
all expenses of detention of any person detained on 
board, or expenses of detention and removal of any 
person temporarily allowed to land, pending a determi¬ 
nation by a board of special inquiry with respect to the 
person’s eligibility to enter the United States; 

(b) Authorize the Immigration and Naturalization 
Service to enforce the liability for detention expenses 
against transportation companies, and if necessary, 
apply the statutory provision of refusal of port clear¬ 
ance until the liability is secured or paid; and, 

(c) Authorize the Immigration and Naturalization 
Service to provide a procedure for reimbursement of 


any detention expenses to the transportation line where 
it is subsequently determined that the transportation 
company is not liable under certain specified statutory 
conditions. 

III 

Where, Congress amends the Immigration Act of Feb¬ 
ruary 5, 1917, and provides non-assessment of detention 
expenses under certain specified conditions, regulations of 
the Immigration and Naturalization Service that conform 
thereto in all respects, cannot be declared void as transcend¬ 
ing the statutory provisions. 

IV 

Where, Congress has established a system of preliminary 
inspection and possible detention for further examination 
by a board of special inquiry, of any person applying for 
admission to the United States as an alien, the Commis¬ 
sioner of Immigration within his broad authority of pro¬ 
tecting the United States from fraud and enforcing the 
inspection procedures of the immigration laws, may issue a 
regulation to the effect that “any person” applying for 
admission to the United States on the ground that he is a 
citizen or national thereof, shall be considered the same as 
“any person” applying as an alien, for the purposes of 
identification, validity of documents, and validity of claim 
to enter under the immigration laws. 

ARGUMENT 

I 

Appellee Has Not Pursued Its Administrative Remedy 

Appellee’s amended complaint asserted that a judicial 
decision declaring the invalidity of the rules and regulations 
complained of was necessary in order to set the legal climate 
within which complainant must act in construing and decid¬ 
ing a proposed claim for refund and that this “must be set¬ 
tled as a matter of law by this honorable court before plain¬ 
tiff can avail itself of its administrative remedy of seeking 
refund of money illegally exacted for detention expenses as 
aforesaid” (J. A. 23). The oral opinion of the court, ren¬ 
dered April 24,1953, is devoid of any ruling on the jurisdic- 
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tional issue as to whether there had been an exhaustion of 
administrative remedies, or why such a course of procedure 
was not legally required in this instance (J. A. 24-26). 

A finding in the court’s opinion that a proper “case or 
controversy” exists in this instance to invoke relief of 
declaratary judgment, does not cure the issue as to whether 
appellee’s case is properly within the jurisdiction of the 
court on judicial review of the subject regulations of the 
Immigration and Naturalization Service (J. A. 24). The 
court summarily denied appellant’s “motion to dismiss”, 
that properly challenged the jurisdiction of the court to so 
proceed (J. A. 26). 

It is axiomatic that one complaining of the illegality of 
a regulation of a governmental agency should first exhaust 
the avenues of his administrative remedies before seeking 
judicial intervention or review. Aircraft and Diesel Equip¬ 
ment Corp. v. Hirsch, 331 U. S. 752, 67 S. Ct. 1493, 91 L. Ed. 
1796 (1947); Macavley v. Waterman S. S. Corp., 327 U. S. 
540, 66 S. Ct. 712, 90 L. Ed. 839 (1946); Johnson v. Nelson, 
86 U. S. App. D. C. 98,180 F. 2d 386 (1950), cert, denied 339 
U. S. 957; Red River Broadcasting Co. v. Federal Communi¬ 
cation Commission, 69 App. D. C. 1, 98 F. 2d 282 (1938), 
cert, denied 305 U. S. 625. The Immigration and Naturali¬ 
zation Service has primary jurisdiction to consider the 
legality of the challenged regulations and may afford ap¬ 
pellee complete and adequate relief; and a mere assertion 
that such an avenue or that “such filing will be futile” 
(J. A. 22) does not relieve appellee from establishing a legal 
basis for proper judicial review. Mallory Coal Co. v. Na¬ 
tional Bituminous Coal Commission, 69 U. S. App. D. C. 166, 
99 F. 2d 399 (1938). 

Sections 155.9 and 155.10, of subject regulations, specifi¬ 
cally provide for reimbursement of detention expenses, 
wherein it would reasonably appear that appellee has the 
opportunity to seek reimbursement of entire sum alleged 
posted for detention expenses, and to raise the issue that 
such sum is illegally exacted. 

Uniformity and consistency in the application of the regu¬ 
lations of the immigration service are of concern in an issue 
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of this type, especially so, when it is a field engrossed with 
National public policy; and the limited functions of review 
by the judiciary can best be exercised after requiring pre¬ 
liminary resort to the agency that is better equipped to con¬ 
sider problems of immigration law and regulatory inter¬ 
pretation. Far East Conference v. United States, 342 U. S. 
570, 72 S. Ct. 492,96 L. Ed. 576 (1951); United States ex rel. 
Johnson v. Shaughnessy, 336 TJ. S. 806, 69 S. Ct. 921, 93 
L. Ed. 1054 (1948). 

A determination of administrative authority may, of 
course, be made at the behest of appellee if it is immediately 
and truly injured by the regulations claimed to be invalid, 
such that it is sufficiently compelling to justify judicial inter¬ 
vention even before the completion of the administrative pro¬ 
cess, Eccles v. Peoples Bank of Lakewood Village, Cal., 333 
U. S. 426,434,68 S. Ct. 641,92 L. Ed. 784 (1947); but caution 
is appropriate where there exists a mere allegation in appel¬ 
lee’s amended complaint that judicial determination is re¬ 
quested merely to ascertain the amount of money appellee 
should seek for reimbursement. Where expert knowledge 
of an intricate nature in a technical field can be advisedly 
gained, Trans-Pacific Airlines v. Hawaiian Airlines, 174 
F. 2d 63 (9th Cir., 1949), a court should be careful to proceed 
by way of an affidavit (R. 33) to declaratory summary judg¬ 
ment. Eccles v. Peoples Bank of Lakewood Village, Cal., 
supra. 

a. Without an Exhaustion of Administrative Remedies, the 
Jurisdiction of the Court Is Not Established to Grant 
Declaratory Judgment 

It is a principle of jurisdictional inquiry by a court, that 
administrative remedies be exhausted before relief by 
declaratory judgment be available, Bolger v. Marshall, 90 
U. S. App. D. C. 30, 193 F. 2d 37 (1951). The declaratory 
judgment provision of the United States Code, 28 U. S. C., 
§ 2201, is not a jurisdiction-conferring statute, but merely 
makes a new procedure or remedy available in federal 
courts where jurisdiction already exists, California Ass f n. 
of Emp. v. Building and Const. Trades Council of Reno, 
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Nev., 178 F. 2d 175 (9th Cir. 1949); cf. Jordan v. Ickes, 79 
U. S. App. D. C. 114, 143 F. 2d 152 (1944), cert, denied 
320 IT. S. 801, 323 U. S. 759. 

A mere allegation for declaratory relief is not, of itself, a 
ground of federal jurisdiction, Diggs v. Pennsylvania, Public 
Utilities Commission, 180 F. 2d 623 (3rd Cir., 1950), and 
without resort to exhaustion of administrative remedies, 
jurisdiction does not attach for declaratory judgment, Mc¬ 
Grath v. Kristensen, 340 U. S. 162, 169, 71 S. Ct. 224, 95 
L. Ed. 173 (1950); California Ass’n of Emp. v. Building 
and Const. Trades Council of Reno, Nev., supra; Babcock 
v. Koepke, 175 F. 2d 923 (9th Cir., 1949); Hearst Radio v. 
Federal Communications Commission, 80 U. S. App. D. C. 
63,167 F. 2d 225 (1948). 

Therefore, the court lacked jurisdiction to render a decla¬ 
ratory judgment by way of relief under Section 10 of the 
Adminstrative Procedure Act, supra. 

n 

Assuming, Arguendo, That the Court Had Jurisdiction to 
Render a Declaratory Judgment, the Subject Regulations of 
the Immigration and Naturalization Service Neither Conflict 
With Nor Transcend the Provisions of the Immigraton Act of 
February 5, 1917, as Amended, December 19, 1944. 

a. It is the primary responsibility of transportation com¬ 
panies to assume expenses of detention from the time 
passengers are ordered detained for further examination by 
a Board of Special Inquiry. 

The summary declaratory judgment of the court of May 
14,1953, held that Sections 155.9 and 155.10, 1 of the regula¬ 
tions of the Immigration and Naturalization Service, as 
promulgated June 14,1952, were while in effect void and of 
no effect as transcending: 

(a) Section 15 of the Immigration Act of 1917; Sec¬ 
tion 151, Title 8, U. S. C. A. (1952); 

(b) Section 3 of the Immigration Act of 1944 ; 58 
Stat. 816; Section 216, Title 8, IT. S. C. A. (1952); and 

(c) Article 1, Section 1 of the Constitution of the 
United States. (J. A. 27). 


1 8 C.F.R., Part 155; 17 F.R. 4373. 
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On the contrary, Sections 155.9 and 155.10 of the subject 
regulations are entirely consistent with the provisions of 
the Immigration Act of February 5, 1917, as amended 2 by 
Section 1 of the Immigration Act of 1944, and in fact, follow 
the statutory language of the provisions to which they spe¬ 
cifically apply. 

The policy of Congress in controlling immigration to the 
United States of persons of undesirable or * 4 excluded ’ 1 
classes, has been to press upon transportation companies a 
major responsibilty for screening prospective passengers; 
that is, to eliminate from their passage any persons known 
to be excluded from admission to the United States. 

The early means of enforcing this responsibility was a 
“penalty”, first provided in the Immigration Act of March 
3, 1875. 3 Congress next provided a “duty”, in the Immi¬ 
gration Act of August 3, 1882, 4 payable by the transporta¬ 
tion companies on their “alien” passengers, to defray the 
costs of enforcing the immigration laws. The Immigration 
Act of 1882, supra, also required the transportation com¬ 
panies to assume the expense of “return passage” of pas¬ 
sengers excluded. 

The authority for these obligations imposed on transpor¬ 
tation companies, is the inherent sovereignty of Congress 
to regulate immigration to this naton. Nishimura Ekiu v. 
United States, 142 U. S. 651, 12 S. Ct. 336, 35 L. Ed. 1146 
(1892); Fok Young Yo v. United States, 185 U. S. 296, 22 
S. Ct. 686, 46 L. Ed. 917 (1902); Yamatava v. Fisher, 189 
U. S. 86, 23 S. Ct. 211, 47 L. Ed. 721 (1903); Carlson, 
et al. v. Landon, 342 U. S. 524, 72 S. Ct. 525, 95 L. Ed. 1353 


2 C. 29, 39 Stat. 874, § 15; C. 608, 58 Stat. 816 

3 This Act of March 3, 1875, C. 141, 18 Stat. 477, was the first 
“qualitative exclusion” act, and the fine and penalty concept was 
thereafter continuously reenacted in the immigration laws, to and 
including the Immigration Act of February 5, 1917, supra ,§§ 5, 7, 
8, 9, 10, and 18. 

4 C. 376, 22 Stat. 214. This duty was assessed at 50^ per head, in 
the aforesaid act, and increased thereafter as follows: $2.00 in the 
Act of March 3, 1903, C. 1012, 32 Stat. 1213, § 1; $4.00 in the Act 
of February 20, 1907, C. 1134, 34 Stat. 898, § 1; and to $8.00 in 
the Act of February 5, 1917, supra, § 2. 
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(1952); Harisiades v. Shaughnessy, 342 U. S. 580, 72 S. Ct. 
512, 96 L. Ed. 586 (1952). 

The obligation of transportation companies for “deten¬ 
tion expenses” had its inception in the first “qualitative” 
immigration Act of March 3, 1875, supra; wherein, under 
Section 5, it provided: 

Every alien arriving in the United States may be in¬ 
spected under the direction of the collector of the port 
at which it arrives, if he shall have reason to believe 
that any such obnoxious persons are on board. • • • 
When such inspection is required by the collector as 
aforesaid, it shall be unlawful, without his permission, 
for any alien to leave any such vessel arriving in the 
United States from a foreign country until the inspec¬ 
tion shall have been had and the result certified. (Em¬ 
phasis supplied). 

As the “qualitative” restrictions measurably increased 
over the years, 5 Congress finally devised a system of inspec¬ 
tion, under the Immigration Act of March 3, 1891,® Section 
8, as follows: 

[T]he proper inspection officers,—shall thereupon go 
or send competent assistants on board such vessel and 
there inspect all such aliens, or the inspection officers 
may order a temporary removal of such aliens for ex¬ 
amination at a designated time and place, and then and 
there detain them until a thorough inspection is made. 
But such removal shall not be considered a landing 


5 The Act of 1875 prevented bringing immigrants for “lewd or im¬ 
moral purposes” or orientals without their consent; the Act of 
August 3, 1882, C. 376, 22 Stat. 214, excluded “paupers, criminals, 
and defectives”; The Act of May 6,1882, C. 126,22 Stat. 58, excluded 
“Chinese”; the Act of February 26, 1885, C. 164, 23 Stat. 332, ex¬ 
cluded “cheap alien contract labor”; the Act of March 3, 1891, C. 
551, 26 Stat. 1084, expanded the list of excludables and incorporated 
prior “lists”; the Act of March 3, 1903, C. 1012, 32 Stat. 1213, in¬ 
cluded, in addition to the others, “anarchists”, “those who teach the 
overthrow of government by force and violence”, “prostitutes and 
procurers”; and finally the Immigration Act of February 5,1917, C. 
29, 39 Stat. 874, adopted and expanded the prior “lists” of exclud¬ 
ables. 

0 C. 551, 26 Stat. 1084. 
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during pendency of such examination. 7 (Emphasis 
Supplied). 

Under the aforesaid Act, Section 8, Congress also pro¬ 
vided with respect to “detention expenses”, incurred 
through the temporary removal of passengers, simply the 
following: 

During such inspection after temporary removal the 
superintendent shall cause such aliens to be properly 
housed, fed, and cared for-. 8 

Next, the Immigration Act of March 3, 1903, 9 contained 
essentially the same provision as the aforesaid Act of 1891, 
with respect to primary “inspection” of passengers and 
temporary removal not being considered a “landing”, but 
added thereto the following proviso: 

§ 16-[B]ut such temporary removal shall not be 

considered a landing, nor shall it relieve the transporta¬ 
tion lines—upon which such aliens are brought to any 
port of the United States from any of the obligations 
which, in case such aliens remain on board, would, 
under the provisions of this Act, bind the said trams - 
portation lines — Provided: That where a suitable build¬ 
ing is used for the detention and examination of aliens 
the immigration officials shall there take charge of such 
aliens, and the transportation companies—bringing 
such aliens shall be relieved of the responsibility for 
their detention thereafter until the return of such aliens 
to their care. (Emphasis supplied.) 

In the case of United States v. Holland-American Line, 
212 F. 116, 119 (2nd Cir., 1914), affirmed 235 U. S. 686, 
interpreting this same Section 16, as it was adopted in the 
Immigration Act of February 20, 1907 ; 10 and involving an 

7 The purpose of the “temporary removal” provision was explained 
by the Supreme Court, in the case of Shaughnessy v. Mezei, 345 U.S. 
206, 215, 73 S. a. 626, 97 L. Ed. 559 (1952), ibid, p. 18. 

8 The “Superintendent of Immigration”, under the Secretary of 
the Treasury, was established in this Act of March 3, 1891, C. 551, 
26 Stat. 1084, § 7. 

9 C. 1012, 32 Stat. 1213, § 16. 

10 C. 1134, 34 Stat. 898, § 16. 
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action to recover “detention expenses’’ assessed against a 
transportation company, the court construed the legal sig¬ 
nificance of said “proviso”, as follows: 

“The section holds the companies liable for the de¬ 
tention and maintenance of immigrants landed tem¬ 
porarily for examination at places where they remain 
in the companies’ charge. Then it goes on to provide 
that, where the government uses a suitable building 
for detention and examination, the immigration officials 
shall take charge of them, and the companies shall be 
relieved of responsibility thereafter for their deten¬ 
tion until the immigrants are returned for deportation. 
The buildings on Ellis Island are just such suitable 
buildings, erected, indeed, by means of the head money 
tax of $4 paid by the companies on each alien immigrant 
as required by the act. 

So also the state hospitals where immigrants having 
contagious diseases were at that time sent until they 
could be removed to Ellis Island for examination were 
suitable buildings, and the expense so incurred was de¬ 
frayed by the government out of the same source. We 
think the immigration officials and not the defendant, 
were in the language of the act in charge of the immi¬ 
grants in question at both places, for all purposes. 

This construction appeals to our sense of fairness. 
The companies are required to pay head money on the 
passengers they bring here to provide moneys for de¬ 
fraying the expense of regulating immigration under 
the act and no use of such funds could be more appro¬ 
priate than to apply them to the expenses of aliens 
pending examination who are rightfully brought here 
and are eventually admitted. It is stipulated by the 
parties that these moneys are more than enough in 
amount to do so after payment of all other expenses. 
If Congress had thought it just that the companies 
should pay these charges , we think it would have said 
so in express terms , as it did in the case of immigrants 
brought here in violation of law. (Emphasis supplied.) 

When Congress enacted the Immigration Act of Febru¬ 
ary 5, 1917, it again adopted the exact wording of Section 
16 of the aforesaid Acts of 1903 and 1907, with respect to 
preliminary “inspection” of passengers and “temporary re- 
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moval” not being considered a “landing”. 11 However, 
Congress significantly expanded the wording of the statute, 
deleted the word “detention” in the aforesaid proviso, and 
substituted therefor the word “safekeeping”; 12 and placed 
the responsibility for “detention expenses” on the trans¬ 
portation companies, as follows: 

Provided: That where removal is made to premises 
owned or controlled by the United States, said vessel, 
transportation line, shall, so long as detention there 
lasts, be relieved of responsibility for the safekeeping 
of such aliens. Whenever a temporary removal of aliens 
is made the vessel or transportation lines which brought 
them— shall pay all expenses of such removal and all 
expenses arising during subsequent detention , pending 
decision on the aliens’ eligibility to enter the United 
States and until they are either allowed to land or re¬ 
turned to the care of the line or to the vessel which 
brought them. (Emphasis supplied.) 13 

Congress thereafter even further detailed exactly what 
it meant by “expenses”, wherein it stated following the 
above paragraph: 

11 C. 29, 39 Stat. 874, § 15; 8 U.S.C.A., § 151. 

12 Being relieved of the passenger’s safekeeping, frees the com¬ 
panies from liability to fines of $300 under § 18, of the Act of 1917, 
supra, for failure to safely keep an alien detained. § 155.7 of the sub¬ 
ject regulations, provides: “Responsibility for the safe keeping of 
arriving aliens pending final decision as to their admissibility. 
From the time an alien arrives as a passenger in the United States by 
vessel until such alien is either admitted to the United States or 
deported under an excluding order, the responsibility for keeping the 
alien safely in custody shall, in accordance with the provisions of 
Section 15 of the Immigration Act of 1917, as amended (39 Stat. 885, 
58 Stat. 816; 8 U.S.C. 151), rest upon the vessel, transportation com¬ 
pany, master, agent, owner or consignee, except that they shall be 
relieved of such responsibility during such time as the alien is de¬ 
tained on premises owned or controlled by the United States.” 

13 This provision is essentially the same as that contained in the 
amending Immigration Act of October 22, 1913, c. 32, 38 Stat. 225, 
226 § 1; wherein the provision concluded: “And aliens shall not be 
temporarily removed from any vessel unless the master, owner, 
agent, or consignee thereof shall guarantee in a manner prescribed 
by and to the satisfaction of the Secretary of Labor that said 
expenses will be paid.” 
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[S]uch expenses to include those of maintenance, 
medical treatment in hospital or elsewhere, burial in 
the event of death, and transfer to the vessel in the 
event of deportation, excepting only where they arise 
under the terms of any of the provisos of section 
eighteen hereof. (Emphasis supplied.) 

In the light of the historical development of Section 15 
of the Immigration Act of February 5, 1917, supra, it 
clearly and beyond a doubt demonstrates that transporta¬ 
tion companies assume the full measure of liability for 
detention expenses or maintenance costs of their passen¬ 
gers transported to these shores at the “instant” they are 
ordered temporarily detained for further examination by a 
Board of Special Inquiry. 14 

The Supreme Court in the case of Shaughnessy v. Mezei, 
345 U. S. 206, 215, 73 S. Ct. 626, 97 L. Ed. 559 (1952), 
emphasized that temporary removal is an act of legislative 
grace, not altering the liabilities of the transportation 
companies, wherein, it stated, inter alia: 

While the Government might keep entrants by sea 
aboard the vessel pending determination of their ad¬ 
missibility, resulting hardships to the alien and incon¬ 
venience to the carrier persuaded Congress to adopt a 
more generous course. By statute it authorized, in cases 
such as this, aliens’ temporary removal from ship to 
shore. But such temporary harborage, an act of legis¬ 
lative grace, bestows no additional rights. Congress 
meticulously specified that such shelter ashore 1 shall 
not be considered a landing’ nor relieve the vessel of 
the duty to transport back the alien if ultimately ex¬ 
cluded. And this Court has long considered such tem¬ 
porary arrangements as not affecting an alien’s status; 
he is treated as if stopped at the border. Ekin v. United 
States, 142 U. S. 651, 661-662 (1892); United States v. 
Ju Toy, 198 U. S. 253, 263 (1905); Kaplan v. Tod, 267 
U. S. 228, 230 (1925). (Emphasis supplied.) 

The Supreme Court in the case of United States v. New 
York & Cuba Mail S. S. Co., 269 U. S. 304, 313, 46 S. Ct. 
114, 70 L. Ed. 281 (1925), stated, inter alia: 


14 §§ 16 and 17, Immigration Act of February 5, 1917, supra. 
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“The power of Congress to forbid aliens and classes 
of aliens from coming .within the borders of the United 
States is unquestionable. The Chinese Exclusion Case, 
130 U. S. 581, 606; Wong Wing v. United States, 163 
U. S. 228, 237; Turner v. Williams, 194 U. S. 279, 289; 
Oceanic Navigation Co. v. Stranahan, 214 U. S. 320, 336. 
Congress may exercise this power by legislation aimed 
at the vessels bringing in excluded aliens, as by penal¬ 
izing a vessel bringing alien immigrants afflicted with 
diseases which might have been detected at the time of 
foreign embarkation, Oceanic Navigation Co. v. Strana¬ 
han, supra, p. 332, or by requiring a vessel bringing in 
aliens found to be within an excluded class, to bear the 
expense of maintaining them while on land and of re¬ 
turning them, United States v. Nord Deutscher Lloyd, 
223 U. S. 512, 517. 

This responsibility, consonant with the legislative policy 
of “controlling” immigration to the United States, 15 was 
recently re-emphasized in the case of United States Lines 
Co. v. Shaughnessy, 195 F. 2d 385, 386-387 (2nd Cir., 1952), 
wherein the court observed : 

It is clear that Congress may require a shipping com¬ 
pany to maintain the expense of all those brought by 
it to this country who are denied admission. United 
States v. New York & Cuba Mail S. S. Co., 269 U. S. 
304, 46 S. Ct. 114, 70 L. Ed. 281.” 

Congress even added an entirely new provision to said 
Section 15, of the Act of 1917 to emphasize the responsibility 
that attaches to transportation lines, wherein the section 


15 The Supreme Court, in the case of United States v. Nord Deut¬ 
scher Lloyd, 223 U.S. 512, 517, 32 S. Ct. 244, 56 L. Ed. 531 (1911), 
stated, inter alia: “The Government might in large measure protect 
itself by inspection, rejection and order of deportation, but it is 
purposed, also, as far as possible, to protect the alien. He might be 
ignorant of our laws and ought to be deterred from incurring the 
expense of making a passage which could only end in his being 
returned to the country from whence he came. This policy could 
best be subserved by securing the cooperation of the transportation 
companies, and to this end the statute required that they should not 
only maintain the aliens unlawfully brought by them into this 
country, but should take them back free of charge (Emphasis 
supplied.) 
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concluded, “Any refusal or failure to comply with the pro¬ 
visions hereof shall be punished in the manner specified in 
Section eighteen of this Act” 1 ® 

Therefore, with the congressional intent concerning the 
primary liability of transportation companies for detention 
expenses reasonably clear on the face of the Immigration 
Act of 1917, we next consider an amending Act of Decem¬ 
ber 19, 1944, with particular reference to the amendment 
of the aforesaid Section 15. 

b. The amending act of December 19, 1944, did not alter 
the liability of transportation companies to assume the 
expenses of detention at the time temporary removal 
is ordered, but simply provided for reimbursement of 
detention expenses should certain specified conditions 
subsequently develop. 

The Immigration Act of December 19, 1944, 17 titled “An 
Act relating to the imposition of certain penalties and the 
payment of detention expenses incident to the bringing of 
certain aliens into the United States,” provided in Section 1 
thereof, as follows: 

That section 15 of the Immigration Act of February 
5,1917 (39 Stat. 885; 8 U. S. C. 151), is hereby amended 
by changing the period after the word ‘hereof’, as it 
appears in the next to the last sentence of the said sec¬ 
tion, to a colon, and adding the following: ‘ Provided 
further, That in cases of aliens who arrive in possession 
of unexpired visas issued by United States consuls 
within sixty days of the aliens’ foreign embarkation, 
detention expense and expenses incident to detention 
shall not be assessed against the vessel if the sole cause 
of exclusion is one arising under section 13(a) (1) or (3) 
of the Immigration Act of 1924 (43 Stat. 161-162; 50 
Stat. 165; 46 Stat. 581; 84 S. C. 213(a)-213(f).’ (Em¬ 
phasis supplied). 

16 Section 18 provides a penalty of $300 for each and every viola¬ 
tion of any of the provisions of section 15 of the Act, and further 
provides that “no vessel shall have clearance from any port of the 
United States while any such fine is unpaid, nor shall such fine be 
remitted or refunded: Provided, that clearance may be granted prior 
to determination of such question upon the deposit with the collector 
of customs of a sum sufficient to cover such fine.” 

17 C. 608, 58 Stat. 816, §§ 1-4. 
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It is the position of appellant, as against the opinion of 
the court below and appellee 18 that this Section 1 of the 
aforesaid amending act does not alter continuance of the 
primary responsibility of transportation companies, as 
established in Section 15, of the Immigration Act of Feb¬ 
ruary 5,1917, supra, to assume: 

All expenses arising during subsequent detention, 
pending decision on the aliens’ eligibility to enter the 
United States and until they are either allowed to land 
or returned to the care of the line or to the vessel which 
brought them, such expenses to include those of main¬ 
tenance -; 

Congress merely provided under the above Section 1, 
relief from those detention expenses “if” certain conditions 
exist. There is a major distinction between the terminology 
of Section 1, above, and the terminology of the sentence that 
precedes the “proviso”; wherein, the sentence reads that 
expenses arising during subsequent detention shall be paid 
by the transporting vessel “excepting only” where they 
arise under the terms of any of the “provisos of section 
eighteen . . .” The “provisos of Section 18” of the Act 
of 1917, concerns aliens detained as witnesses for the 
United States Government or the health and safety of an 
insane alien would be unduly imperiled by immediate 
deportation, then the government assumes the liability for 
detention expenses. 

Examining Section 1 of the amending act, the first con¬ 
dition therein specified to relieve the transporting vessel 
of detention expenses is that the alien arrive in possession 
of an unexpired visa issued by a United States consul within 
sixty days of the alien’s foreign embarkation. Implicit in 

18 Appellee’s amended complaint, paragraph VI, states in perti¬ 
nent part, as follows: “Section 155.9 provides on the contrary that 
the transportation company in such cases shall be responsible ini¬ 
tially for the payment of detention expenses. Section 155.10 pro¬ 
vides a system of reimbursement for detention expenses wrongfully 
exacted, and also provides that in case the alien is admitted to the 
United States, no reimbursement shall be made in any case. These 
sections are hence in irreconcilable conflict with the statute which 
provides that no such detention expenses can be assessed.” (J.A. 20.) 
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this first requirement is that the visa be “valid”, that is, 
actually issued by a United States Consul and properly 
executed. 10 In the normal course of immigration inspection, 
it probably neither encounters difficulty, nor engenders 
“doubt” in the mind of the inspector, when being confronted 
with such a “visa”; but its prima facie “validity” certainly 
can be challenged, if the inspector has any doubt thereof. 
Woo Foo Wong v. Wixon, 117 F. 2d 926 (9th Cir., 1941); 
United States v. Curran, 297 F. 946, 951 (2nd Cir., 1924). 

In fact, the Immigration Act of May 26,1924, 20 provided in 
Section 2(g) thereof, as follows: 

Nothing in this Act shall be construed to entitle an 
immigrant to whom an immigration visa has been issued, 
to enter the United States, if, upon arrival in the United 
States, he is found to be inadmissible to the United 
States under the immigration laws. The substance of 
this subdivision shall be printed conspicuously upon 
every immigration visa. 

Therefore, an immigration visa does not guarantee admis¬ 
sion to the United States, Sohaity v. Savoretti, 195 F. 2d 
139 (5th Cir., 1952); Chang Chan v. Nagle , 268 U. S. 346, 
45 S. Ct. 540, 69 L. Ed. 988 (1924), and even if a transporta¬ 
tion company brings an alien with a valid, unexpired visa, 
and the alien is ordered detained by the immigration in¬ 
spectors for “any reason” under the immigration laws, 
“detention expenses” and “expenses incident to such deten¬ 
tion” immediately attach to the transportation line and shall 
be assessed against the vessel. 

When such an alien is finally ordered excluded after exam¬ 
ination by a Board of Special Inquiry, and if the sole cause 

19 The Immigration Act of May 26, 1924, C. 190, 43 Stat. 153, 
§ 2(f); 8 U.S.CA., § 202(f), provides: “No immigration visa 
shall be issued to an immigrant if it appears to the consular officer, 
from statements in the application, or in the papers submitted there¬ 
with, that the immigrant is inadmissible to the United States under 
the immigration laws, nor shall such immigration visa be issued if 
the application fails to comply with the provisions of this Act, nor 
shall such immigration visa be issued if the consular officer knows 
or has reason to believe that the immigrant is inadmissible to the 
United States under the immigration laws;” See § 16, Immigration 
Act of February 5, 1917, C. 29, 39 Stat. 874; 8 U.S.CA., § 152. 

20 Ibid, 8 U.S.CA., § 202(g). 
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of exclusion resulting from the detention inspection is one 
arising under the aforesaid Section 13(a), paragraphs (1) 
or (3) of the Act of 1924, no detention expenses shall then 
be assessed against the transporting vessel. 

However, if the alien is finally ordered excluded after 
examination so held, and if the sole cause of exclusion re¬ 
sulting from the detention inspection is one arising other 
than under the aforesaid Section 13(a)(1) or (3) of the 
Act of 1924, detention expenses shall be assessed against the 
vessel. The cost of return passage, of course, is always a 
liability of the transporting vessel. 

There is no argument that detention expenses may be 
assessed, or the transportation companies held responsible 
therefor, for “any cause” of exclusion not falling within 
either of the above paragraphs of Section 13(a). The crux 
of this litigation is whether the transportation lines still 
remain “primarily liable” or assessable for detention ex¬ 
penses if temporary removal is ordered by the immigration 
authorities, and pending a determination of the grounds for 
an alien’s exclusion, or whether exclusion will result at alL 

It certainly is the primary right of the government to 
detain persons seeking admission to this country whether 
aboard ship or temporarily moved ashore f 1 and it appears 
reasonably clear that Congress wants the detention expenses 
to be assumed by the transportation lines, as well as expenses 
of removal and detention when the occasion for an order of 
temporary landing arises. 

Belief from this liability is thus limited and exclusive, and 
a second condition thereof is provided. Section 13(a) of 
the Immigration Act of May 26, 1924, supra, as follows: 

§ 13(a) No immigrant shall be admitted to the 
United States unless he (1) has an unexpired immigra¬ 
tion visa or was born subsequent to the issuance of the 

21 The Supreme Court observed, in the case of Wong Wing v. 
United States, 163 U.S. 228,235,16 S. Ct. 977,41 L. Ed. 140 (1895): 
“We think it clear that detention, or temporary confinement, as part 
of the means necessary to give effect to the provisions for the exdu~ 
sion or expulsion of aliens would be valid. Proceedings to exclude or 
expel would be vain if those accused could not be held in custody 
pending inquiry into their true character.” (dictum). 
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immigration visa of the accompanying parent,—[or] 
(3) is a non-quota immigrant if specified in the visa of 
the immigration visa as such. 

Obviously, the above factors under Section 13(a) might 
be difficult to ascertain on preliminary inspection, especially 
number “ (3) ”, and detention might be required to further 
inquire into the facts. For instance, if an immigrant has 
a valid visa issued within sixty days of foreign embarkation, 
but does not pass preliminary inspection because the in¬ 
spector has a “doubt” 22 as to the status of the immigrant 
being “non-quota”, the liability of the transporting line 
immediately attaches for the detention expenses, if the im¬ 
migrant is ordered temporarily moved ashore to provide 
for a more thorough examination by a board of special in¬ 
quiry. If the immigration authorities finally determine the 
immigrant is a “quota” immigrant and excludable, the ex¬ 
penses of detention thus incurred are not assessed or charged 
against the vessel or company bringing said immigrant; but 
if the immigrant is found to be properly a “non-quota” 
immigrant and admissible to the United States, then the 
expenses incurred are assessable against the transporting 
line. Section 13(a) is restricted to conditions of “ex¬ 
clusion,” not admission to the United States. 

Of course, if a passenger of a transporting line is thus 
ordered detained after primary inspection aboard ship, and 
not ordered temporarily moved ashore, liability for deten¬ 
tion expenses necessarily arises at that instant of detention. 
Should the “sole cause of exclusion” be an instance as a 
quota-immigrant above-described, then the responsible 
transportation line may not seek back, or have a reduction, 
of its detention expenses. 

Therefore, Section 155.9 of the subject regulations of the 
Immigration and Naturalization Service, and the pertinent 


22 § 16, Immigration Act of February 5, 1917, supra: 8 U.S.C.A., 
§ 152, provides in pertinent part, as follows: “Every alien who may 
not appear to the examining immigrant inspector at the port of 
arrival to be clearly and beyond a doubt entitled to land shall be 
detained for examination in relation thereto by a board of special 
inquiry.” 
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part challenged by appellee, is consistent with law, wherein 
it merely provides: 

Every transportation company bringing aliens to the 
United States shall be responsible initially for the pay¬ 
ment of the detention expenses of applicants for admis¬ 
sion to the United States—if the alien is detained in 
a facility operated by the Immigration and Naturaliza¬ 
tion Service, bills pertaining to detention expenses shall 
be presented to the responsible transportation com¬ 
panies monthly or oftener at the option of the officer in 
charge —. If the alien is detained at a hotel or other 
place of lodging not operated by the Immigration and 
Naturalization Service, the transportation company 
shall be responsible initially for the payment of deten¬ 
tion expenses—. (Appellants’ Appendix, p. 51) 

The regulation states exactly what Section 15 of the Im¬ 
migration Act of February 5,1917, supra, requires of trans¬ 
portation lines, i.e., that they are to be liable for “all 
detention expenses. ’ ’ 23 Section 155.9, therefore, can neither 
transcend nor conflict with Section 15 of the Immigration 
Act of February 5,1917, supra, or Article I, Section 1, of the 
Constitution of the United States and the judgment of the 
court in this respect is in error. 

c. The Immigration Regulations After Securing Pay¬ 
ment of All Detention Expenses, May Provide a System 
Of Reimbursement of Those Expenses Subsequently 
Determined Not Assessable Against the Transportation 
Line; And Such Regulations Are Reasonable And 
Within the Scope of the Delegated Authority to The 
Commissioner of Immigration. 

Section 155.10 of the regulations of the Immigration and 
Naturalization Service, also challenged by appellee, simply 
provided for reimbursement to the transportation company 

23 Section 15, reads in pertinent part: “Whenever a temporary 
removal of aliens is made the vessel or transportation lines which 
brought them—shall pay all expenses arising during subsequent 
detention, pending decision on the alien’s eligibility to enter the 
United States and until they are either allowed to land or returned 
to the care of the line or to the vessel which brought them.” (Em¬ 
phasis supplied.) 
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under conditions specified by Congress in Section 1 of the 
Amending Act of December 19, 1944, supra. 

Section 155.10, of subject regulations, provides in per¬ 
tinent part: 

(a) A transportation company which has paid the 
detention expenses referred to in § 155.9 shall upon 
presentation of itemized receipts be reimbursed ... if 
the alien arrived in the United States in possession of 
an unexpired visa (either an immigration visa or a non¬ 
immigrant visa) issued to him by a United States 
consul within 60 days of his foreign embarkation, and 
if it is finally decided that the sole cause for exclusion 
is one arising under Section 13(a)(1) or (3) of the 
Immigration Act of 1924, as amended. 

It is true, as asserted in the oral opinion of the court of 
April 24, 1953 24 that the legislative power of the United 
States is vested in Congress, and that Congress has no 
authority to delegate that power to any administrative offi¬ 
cer ; but Congress has the power to authorize the executive 
officers to make such rules and regulations as may be deemed 
necessary to enforce the provisions of the immigration laws, 
Stratton v. Oceanic Steamship Co., 140 F. 829, 830 (9th Cir., 
1905). 

Section 23 of the Immigration Act of February 5, 1917, 
supra, provides the Commissioner of Immigration with the 
following authority to enforce the immigration laws: 

That the Commissioner General of Immigration—shall 
have charge of the administration of all laws relating 
to the immigration of aliens into the United States—; 
he shall establish such rules and regulations,—and 
shall issue from time to time such instructions not 
inconsistent with law, as he shall deem best calculated 


24 The oral opinion reads in pertinent part: “Does the Commis¬ 
sioner of Immigration and Naturalization have authority by his 
rule-making power to require payments in advance in cases in which 
the statute says no payments may be required? One must bear in 
mind that the rule-making power is not a pow’er to legislate. It is 
not a power to add to a statute. It would be contrary to the Consti¬ 
tution and contrary to the genius of our institutions to permit Ex¬ 
ecutive or administrative officials to legislate. The rule-making 
power is merely power to fill in details within the framework of the 
statute. They [the regulations] add to the statute” (J.A. 26). 
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for carrying out the provisions of this Act and for pro¬ 
tecting the United States and aliens migrating thereto 
from fraud and loss —. (Emphasis Supplied). 

Appellee and the court below, took an extremely narrow 
interpretation of the words, “shall not be assessed”, as 
they appear in Section 1 of the Amending Act of December 
19, 1944, supra, to mean that the government may not pro¬ 
tect itself by requiring payment or security “in advance” 
of the vessel’s departure bringing the detainee. 25 Such an 
interpretation ignores the authority of the Commissioner 
of Immigration under said Section 23, i. e., to protect the 
United States from fraud and loss. 

As a practical matter, the Commissioner of Immigration 
should have a right to secure payment of detention ex¬ 
penses in advance, for slight reflection will show that in¬ 
numerable tramp steamers or planes, are daily arriving 
from foreign ports, including foreign or domestic transpor¬ 
tation lines of doubtful financial integrity, bringing thou¬ 
sands of persons to these shores over a year’s time, and 
placing a tremendous burden on the government to inspect 
and determine the eligibility of these persons to enter the 
United States. The transporting vessel or plane can remain 
only a relatively short period of time before departing again 
for foreign ports, some never to return. The Federal Gov¬ 
ernment obviously must have some manner of relieving 
itself of possible “bad debt” assumption of detention ex¬ 
penses, and the means chosen here, was to secure some 
assurance of proper payment by those made liable. 

Section 18 of the Immigration Act of February 5, 1917, 
supra , provides that vessels shall not have clearance if the 
liabilities created in Section 15 of the Act remain unpaid; 
therefore, it seems to be a Congressional mandate to guar¬ 
antee payment before clearance is granted. 

It being reasonably plain that expenses of detention are 
the primary responsibility of the transportation lines, such 

25 The oral opinion of the court, April 24, 1953, reads in pertinent 
part, as follows: “They may, perhaps, be reasonable. While I can 
see good reason for attempting to collect these moneys advance, 
the argument must be addressed to the Congress rather than to this 
court” (J.A. 26). 


28 


expenses should be secured in a manner so as not to 
incur loss to the federal government. 26 

One method, of course, would be to leave all detained per¬ 
sons on board the vessel bringing them, but the obvious loss 
of the ship and its schedule to the transportation line might 
be extremely costly. The other method is to allow tem¬ 
porary landing and secure payment for the obligations of 
the transporting line in advance. 

In the case of Stratton v. Oceanic Steamship Co., pages 
830-831, supra, involving the head tax as under the Act 
of 1917, wherein the law provides that “the head tax 
herein provided for shall not be levied upon aliens in transit 
through the United States”; 27 and also involving a regula¬ 
tion of the Immigration and Naturalization Service which 
required “advance payment” and “refund” thereof, upon 
proof of actual passage through the United States; the 
court rendered a decision on the right to issue such a regu¬ 
lation as follows: 

. . . All that he [the commissioner] could do would be 
to regulate the mode of proceeding to carry into effect 
the act of Congress, and adopt such rules, not incon¬ 
sistent with the law, as were deemed necessary to carry 
out the provisions of the statute in such a manner ‘as 
he shall deem best calculated for carrying out the pro¬ 
visions of this act and for protecting the United States 
and aliens migrating thereto from fraud or loss.’ This 
authority given by Congress to the commissioner neces¬ 
sarily invested him with a broad and wide discretion, 
unlimited in fact, save that it must not be ‘inconsistent’ 
with the law, and should not be unreasonable in its 
terms and conditions. The border line of his power 
and authority is clearly defined; but the question, 
under the state of facts here presented, as to whether 
or not he kept within the bounds of his power, or ex¬ 
ceeded it, is by no means as easy of solution. Does the 
rule alter or amend the law under which the commis¬ 
sioner acted? If so, in what respect? It is true that 
the law expressly provides that: 

‘The head tax herein provided for shall not be levied 
upon aliens in transit through the United States.’ 


26 See, footnote (13), supra. 

27 § 2, c. 29, 39 Stat. 874 ; 8 U.S.C., § 13h (Emphasis supplied). 
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But the rule does not say that it shall be levied before 
the immigrant is allowed to land. It does, however, 
require that a deposit must be made with the collector 
of the port of the amount of the head tax, and that this 
amount shall be refunded upon proof being made satis¬ 
factory to the immigration officer in charge that said 
alien has passed by direct and continuous journey 
through and out of the United States. The deposit of 
the money, as required by the rule, is simply one of the 
means adopted by the commissioner to prevent an eva¬ 
sion of the law. The possession of a ticket through the 
United States by a passenger on board of a vessel 
landing from any foreign port would be, at best, but 
prima facie evidence that the passenger in good faith 
intended to go through the United States, and not to 
remain in this country. If any alien passenger on board 
the vessel of the defendant in error concluded to dis¬ 
pose of his through ticket, or for any other reason 
chose to remain in the United States, the government 
would be liable to lose the head tax. It would, or at 
least might be, a loss to the government. Such conduct 
upon the part of an alien passenger would certainly be 
a fraud upon the government. 

• * • • * 

The law holds the steamship company responsible for 
the payment of the head tax upon immigrants. Who 
can say that this regulation is not ‘best calculated for 
carrying out the provisions of this act’? What other 
rule could be adopted that would prove as efficient for 
the purpose of protecting the United States from fraud 
or loss? No means were designated in the act to prevent 
the loss or fraud mentioned in the statute. This was left 
to the discretion of the commissioner. 

The Supreme Court, in the case of United States ex rel 

Knauff v. Shaughnessy, 338 U. S. 537, 542-543, 70 S. Ct. 

309, 94 L. Ed. 317 (1949), stated, inter alia: 

Normally Congress supplies the conditions of the 
privilege of entry into the United States. * * * Execu¬ 
tive officers may be intrusted with the duty of specifying 
the procedures for carrying out the congressional in¬ 
tent. What was said in Lichter v. United States, 334 
U. S. 742, 785, is equally appropriate here: 

“It is not necessary that Congress supply administra¬ 
tive officials with a specific formula for their guidance 
in a field where flexibility and the adaption of the con- 
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gressional policy to infinitely variable conditions con¬ 
stitute the essence of the program . . . Standards pre¬ 
scribed by Congress are to be read in the light of the 
conditions to which they are to be applied. They derive 
much meaningful content from the purpose of the Act, 
its factual background and the statutory context in 
which they appear.” 

Wherefore, the regulation issued by the Immigration 
and Naturalization Service which provided for reimburse¬ 
ment of detention expenses initially secured, is reasonable 
and within the scope of authority of the Commissioner 
of Immigration to enforce the laws entrusted to his ad¬ 
ministration. Section 115.10 of the regulations does not 
transcend or conflict with Section 15 of the Immigration 
Act of February 5, 1917, supra; and is not in violation of 
Article I, Section 1 of the Constitution of the United 
States. 28 

m 

Sections 155.9 and 155.10, of the Regulations of the Immigra¬ 
tion and Naturalization Service, Neither Conflict With, Nor 

Transcend Section 3 of the Amending Immigration Act of 

December 19, 1944. 

The declaratory judgment of the court of May 14, 1953, 
declared that Sections 155.9 and 155.10, of the regulations 
of the Immigration and Naturalization Service, were void 
and of no effect as transcending Section 3 of the Immigra¬ 
tion Act of December 19, 1944. 29 Beside the reasons pre¬ 
sented under appellant’s “Argument I” herein, the ruling 
of the court is in error on the basis of an additional factor 
not considered by the court in making its ruling. 

Sections 155.9 and 155.10, of subject regulations, were 
promulgated in pursuance of the “detention expense” pro¬ 
vision contained in Section 15, of the Immigration Act of 
February 5, 1917, 30 as amended by Section 1, of the Act of 
December 19,1944, supra. 

28 “All legislative Powers herein granted shall be invested in a 
Congress of the United States, which shall consist of a Senate and 
House of Representatives.” 

29 C. 608. 58 Stat. 816; 8 U.S.C.A., §216. 

30 C. 29, 39 Stat. 874; C. 608, 58 Stat. 816. 
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Section 1, of the amending Act of 1944, begins with the 
statement “that section 15 of the Immigration Act of Febru¬ 
ary 5,1917 (39 Stat. 885,8 U. S. C. 151), is hereby amended 
Whereas, Section 3 of the Amending Act of 1944, begins: 

“Subsection (b) of section 16 of the Immigration Act 
of 1924 (43 Stat. 163, 8 U. S. C. 216(b)) is hereby 
amended. ’ ’ 

Section 16 of the Immigration Act of May 26,1924, supra, 
does not concern the “detention expenses” provision under 
Section 15 of the Act of 1917, supra. In fact, Section 16 is 
a “penalty” provision, which provides in pertinent part 
as follows: 

(a) It shall be unlawful for any person, including 
any transportation company . . . to bring to the United 
States by water from any place outside thereof . . . 
(1) any immigrant who does not have an unexpired 
immigration visa, or (2) any quota immigrant having 
an immigration visa the visa in which specifies him as 
a non-quota immigrant. 

Paragraph “(b)”, of Section 16, specifies the penalty 
for a violation of paragraph (a), above, to be $1,000 plus the 
cost of return transportation of the immigrant; and further 
states that no vessel shall be granted clearance pending 
determination of liability to the fine unless advance security 
is given therefor. 31 

Paragraph “(c) ” of Section 16, provides that such sums 
shall not be remitted or refunded unless it appears that 
such person or vessel, prior to departure from the last port 
outside the United States, did not know and could not have 
ascertained by the exercise of reasonable diligence, that 
they were violating paragraph (a) of Section 16 with re¬ 
spect to any passenger. 

However, Section 3 of the amending Act of December 19, 
1944, supra, provided that no fine above mentioned, “shall 

31 “No vessel shall be granted clearance pending the determina¬ 
tion of the liability to the payment of such sums, or while such 
sums remain unpaid, except that clearance may be granted prior to 
the determination of such question upon the deposit of an amount 
sufficient to cover such sums, or of a bond with sufficient surety to 
secure the payment thereof approved by the collector of customs.” 
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be assessed or required for bringing into the United States 
any alien, if such alien holds an unexpired visa issued by a 
United States consul within sixty days of the alien’s foreign 
embarkation. ’ ’ 

Thus, in addition to the condition specified in paragraph 
“ (c) ” of Section 16, Section 3 of the amending act of 1944, 
provides an additional means of avoiding a penalty for 
violating Section 16(a). 

However, a statement included in said Section 3 of the 
amending Act, i.e., “nor any expense incident to detention 
in connection with an application for admission to the 
United States,” requires a clear analysis to appreciate the 
fact that the “exclusion provisions” of Section 13(a) (1) or 
(3) of the Immigration Act of May 26, 1924, supra, are 
equally applicable in Section 3. Section 3, of the Act of 
1944, reads in pertinent part, as follows: 

“Provided, That no fine nor refund, as provided for in 
this subsection, nor any expense incident to detention 
in connection with an application for admission to the 
United States, shall be assessed or required for bring¬ 
ing into the United States any alien, if such alien holds 
an unexpired visa issued by a United States consul 
within sixty days of the alien’s foreign embarkation.” 
(Emphasis supplied.) 

To reason that the “exclusion provisions,” included in 
Sections 1 and 2 of the Immigration Act of December 19, 
1944, are not applicable in Section 3, would create a contra¬ 
diction on the face of the statute; which appears to be the 
line of reasoning the court was pursuing in its oral opinion 
of April 24, 1953, when the court made no reference to, or 
ruling on, the significance of the “exclusion provisions” of 
Section 13(a) (1) or (3). 

The exclusion provisions of section 13(a)(1) or (3) of 
the Immigration Act of May 26,1924, supra, are an integral 
part of Section 3, in the following manner: Paragraph (a) 
of Section 16 contains the same provisions 32 mentioned 
in Section 13(a)(1) or (3), i.e., “no immigrant shall be 
admitted to the United States unless he (1) has an un- 

32 With the exception of a child bom after issuance of the immi¬ 
gration visa to the parent. 
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expired immigration visa ... or (3) is a non-quota 
immigrant if specified in the visa in the immigration visa 
as such”; only, the aforesaid quoted provisions are stated 
in paragraph (a) to be a violation by the transporting ves¬ 
sel if not met by the immigrant. 

Therefore in applying section 3 of the amending Act, the 
“proviso” thereof is naturally limited to those matters pre¬ 
ceding it, Hollender v. Magone, 149 U. S. 586,13 S. Ct. 932, 
37 L. Ed. 860 (1892), American Airlines v. Civil Aeronautics 
Board, ITS F. 2d 903, 906-907 (7th Cir., 1949), and thus 
“expenses incident” to detention in connection with any 
examination of the “visa” or a “quota” of an applicant 
under “paragraph (a)”, shall not be assessed or required 
under paragraph (b) of Section 16 if the alien holds a valid 
unexpired visa issued within sixty days of the alien’s for¬ 
eign embarkation. 

In determining the validity of the “visa” or the “quota” 
of the immigrant, of course, a temporary removal from the 
vessel may be ordered by the immigration inspector, and 
liability for “detention” would thus begin for the trans¬ 
portation company bringing the “detainee.” 

Therefore, sections 155.9 and 155.10 of the regulations 
of the Immigration and Naturalization Service, which do 
apply the “exclusion provisions” of Section 1 of the amend¬ 
ing Act of December 19, 1944, supra, neither conflict with, 
nor transcend the provisions of section 3 of the amending 
Act of December 19, 1944. 


IV 

A Regulation of the Immigration and Naturalization Service 
Placing the Burden of Proof of Eligibility for Admssion to 
the United States upon Any Person Seeking Entry on the 
“Claim” that He or She Is a Citizen or National Thereof Is 
Consistent With, and in Pursuance of the Immigration Act of 
February 5, 1917, as Amended. 

The amended complaint of appellee challenges section 
155.1 of the regulations of the Immigration and Naturali¬ 
zation Service 33 in the following respect: 

33 8 C.F.R., Part 155; 17 F.R. 4373. 
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That section 155.1 of said rules and regulations con¬ 
flicts with the statutory definition of “alien,” in that 
section 1 of the Immigration Act of February 5, 1917, 
as amended, defines the word “alien” as any person 
not a native-born or naturalized citizen of the United 
States, whereas section 155.1 includes in the definition 
of “alien” all citizens and nationals of the United 
States who seek admission into the United States on 
the grounds that they are citizens or nationals of the 
United States (J. A. 20). 

Section 1 of the Immigration Act of February 5, 1917, 
as amended, 34 states in pertinent part, as follows: 

That the word “alien” wherever used in this Act shall 
include any person not a native-born or naturalized 
citizen of the United States. . . . 

Section 155.1, of the subject regulations, states in per¬ 
tinent part, as follows: 

For the purposes of this part . . . the term “alien” 
means any alien as defined by the immigration laws and 
any person applying for admission to the United States 
on the ground that he is a citizen or national of the 
United States. (Emphasis supplied.) 

Section 155.1 of the subject regulation does not men¬ 
tion a “citizen” applying for admission, but a “person” 
alleging to be a citizen or national; and without the aid 
of semantics, one can reasonably distinguish between a 
citizen or national of the United States and a person 
“claiming” to be such. A citizen or national leaving the 
United States for travel abroad is reasonably documented 
with a passport and other papers to assure passing the 
primary inspection of the immigration authorities upon 
return to this nation; but the regulation is directed to 
those persons “claiming citizenship” when lacking suffi¬ 
cient proof, Domingo Urtetiqui v. D’Arey , 34 U. S. 692, 
9 L. Ed. 276 (1835). 

The immigration laws enacted by Congress obviously 
concern “persons,” in the generic sense, and a particular 
classification thereunder, “aliens”; and Congress in the 

34 C. 29, 39 Stat. 874, § 1; June 2, 1924, C. 233, 43 Stat. 253; 
8 U.S.C.A., § 173. 
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Immigration Act of March 3, 1875, 35 to and including sec¬ 
tion 15 of the Immigration Act of February 5, 1917, supra , 
established a system of preliminary inspection to test the 
grounds of eligibility of “persons” seeking admission to 
this nation. 

If a person “claiming” to be a citizen or national and 
without sufficient proof thereof could not be detained for 
a further inspection by a board of special inquiry, a 
gapping hole would develop in the immigration laws 
through which would pour all sorts of “excludable” per¬ 
sons, i.e., criminals, polygamists, anarchists, diseased and 
defective persons, 36 upon a mere cairn that they are not 
aliens, but citizens or nationals of the United States. 

Section 23 of the Immigration Act of May 26, 1924, 37 
requires that “whenever any alien attempts to enter the 
United States, the burden of proof shall be upon such 
alien to establish that he is not subject to exclusion under 
any provision of the immigration laws;” and the subject 
regulation, section 155.1, merely informs all persons who 
seek to avoid the burden of proof of “aliens,” that they will 
still have that burden when claiming to be “non-aliens”, 
if challenged as to the sufficiency of documentary evidence 
of non-alienage. 

This is a reasonable regulation to enforce the immigra¬ 
tion laws by the Commissioner of Immigration and to pro¬ 
tect the United States from fraudulent entry of undesir¬ 
ables. 38 

The regulation is certainly not designed to accomplish, 
and does not accomplish what the court stated in its oral 
opinion of April 24, 1953: 

35 C. 141,18 Stat. 477. 

3(5 § 3, Immigration Act of February 5, 1917, 39 Stat. 874; 8 
U.S.C. 136, 137. 

37 C. 190, 43 Stat. 153. 

38 § 23, Immigration Act of February 5, 1917, 39 Stat. 874, pro¬ 
vides in pertinent part: “The Commissioner General of Immigration 
shall . . . have charge of the Administration of all laws relating 
to the immigration of aliens into the United States, [and] he shall 
establish such rules and regulations . . . as he shall deem best 
calculated for carrying out the provisions of this Act and for pro¬ 
tecting the United States . . . from fraud and loss.” 


36 


Obviously, this regulation is void. No citizen of the 
United States can be deprived of his citizenship by 
any regulation (J. A. 25). 

Rather, the Commissioner of Immigration has a right 
and a duty to inform all persons of a class applying for 
admission to the United States on the ground of being 
citizens or nationals thereof, that they shall be considered 
subject to the same burden of proof as to identification and 
validity of their claim as is statutorily required of aliens. 
The regulation is a procedural necessity to properly inform 
such claimants arriving from foreign ports of their indi¬ 
vidual responsibilities. 30 

In the case of United States v. Sing Tuck, 194 U. S. 161, 
168-169, 24 S. Ct. 621, 48 L. Ed. 917 (1904), the Supreme 
Court observed, inter alia: 

Whatever may be the ultimate rights of a person 
seeking to enter the country and alleging that he is a 
citizen, it is within the power of Congress to provide 
at least for a preliminary investigation by an inspec¬ 
tor, and for a detention of the person until he has 
established his citizenship in some reasonable way. 
If the person satisfies the inspector, he is allowed to 
enter the country without further trial. 

Actually, the court during its oral opinion, supra, re¬ 
fused to follow its own line of reasoning, wherein it ob¬ 
served : 

I assume that what was intended was to provide that 
certain regulations relating to the entry of persons 
seeking admission into the United States shall be 
applicable not only to aliens but also to persons ap¬ 
plying for admission on the ground that they are citi¬ 
zens. If that is what was intended, it would have been 
easy to say so (J. A. 25). 


39 The Acting Commissioner of Immigration stated, in conjunction 
with the promulgation of the subject regulation, 17 F.R. 4373, 4374: 
[“T]he general basis for these regulations is a determination that it 
will be advantageous to the Government and to persons concerned 
to define fully the responsibilities which exist and procedures to be 
followed in connection with the safekeeping, detention, expenses, 
and deportation of aliens arriving in the United States. The purpose 
of these regulations is to make available to interested persons a 
comprehensive statement of such responsibilities and procedures.” 
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The application of the “inspection and detention” pro¬ 
cedures, spelled out in the Immigration Acts of February 5, 
1917, 40 and May 26,1924, 41 supra, to persons “claiming” to 
be other than aliens but citizens or nationals of the United 
States, is what was intended by the subject regulation and 
was therein so stated. 

The soundness of the reasoning of the Supreme Court in 
the Sing Tuck case, supra, is demonstrated in fact, in the 
case of Ex Parte Delaney, 72 F. Supp. 312, 315-316 (D. C. 
Cal. S. D., 1947), wherein the court observed inter alia : 

Upon the return of the S. S. Schenectady at the port 
of San Pedro, Californa, on May 20th, 1945, John 
Delaney, as a member of the crew, had no passport and 
could not prove his citizenship, American or otherwise, 
to the satisfaction of the Immigration officers, and he 
was held for a Board of Special Inquiry to determine 
his nationality although John Delaney had certain 
documentary evidence indicating his American nation¬ 
ality. 

• •••••• 

... in an exclusion proceeding involving the deporta¬ 
tion of an alien for an unlawful entry, the burden is 
upon the alien to prove his citizenship (United States 
ex rel. Polymeris, et al. v. Truedell, 1932, 284 U. S. 279, 
52 S. Ct. 143, 76 L. Ed. 291) ; whereas in a deportation 
proceeding, where citizenship is claimed, the burden 
of proof is upon the government to prove alienage. 
United States v. Sing Tuck, et al., 1904, 194 U. S. 161, 
24 S. Ct. 621, 48 L. Ed. 917. 

It is always probable that persons will seek entry into this 
nation through false documents or various means of fraud, 42 

40 §§ 15 and 16. 

41 §§ 2(a), (g) and 23. 

42 § 22, Immigration Act of May 26,1924, c. 190, 43 Stat. 153. In 
the case of United States v. Parisi, 24 F. Supp. 414, 420 (D.C. Md., 
1938) the court stated: “In United States v. Ginsberg, 243 U.S. 472, 
475, 37 S. Ct. 422, 425, 61 L. Ed. 853, it was said: ‘No alien has the 
slightest right to naturalization unless all statutory requirements are 
complied with; and every certificate of citizenship must be treated 
as granted upon condition that the government may challenge it, as 
provided in section 15, and demand its cancellation unless issued in 
accordance with such requirements. If procured when prescribed 
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or to cover up loss of citizenship. 43 

In the case of Lum Mon Sing v. United States, 124 F. 2d 
21, 23 (9th Cir., 1941) involving a person originally admitted 
into the United States as a native-born citizen after an 
immigration hearing in 1922; who was denied a Citizen’s 
Return Certificate in 1936, for travel to China, but departed 
regardless in 1937; and who was denied admittance in 1941 
against the claim of being a native-born citizen on the basis 
i0f such citizenship being a fraud, the court decided: 

Appellant contends that the determination of citizen¬ 
ship in 1922 created a prima facie case which could only 
be overcome by evidence. The immigration officials in 
1941 considered its decision of 1922. It was required 
to do no more, the burden of proof was still on appellant 
in 1941. Mock Kee Song v. Cahill, 9 cir., 94 F. 2d 975, 
and cases cited. 

It is even possible for a person to unlawfully enter this 
nation and then fraudulently obtain an American passport 
for foreign travel; but on reentry, the immigration in¬ 
spectors have a right to inspect, detain and exclude upon 
discovery of the fraud, Wah v. Shaughnessy, 190 F. 2d 488 
(2nd Cir., 1951). 

In the case of Reynolds v. Haskins, 8 F. 2d 473, 475 (9th 
Cir., 1825) involving the deportation of an alien “claiming” 
to be a native-born citizen of the United States, the Court 
decided, inter alia: 

This act defines an ‘alien’ as follows: ‘The -word 
“alien” wherever used in this act shall include any 


qualifications have no existence in fact, it is illegally procured; a 
manifest mistake by the judge cannot supply these nor render their 
existence nonessential.’ . . . Intentionally false statements in 

the proceedings by the alien and also concealment of material facts 
at the hearing have generally been held sufficient basis for cancella¬ 
tion of the certificate.” 

43 “Citizenship” can be won or lost at the will of any persons in 
conformity with procedures established by Congress. Barber v. 
Tadayasu Abo, 186 F. 2d 775 (9th Cir., 1951); Nationality Act of 
1940, § 401 (i), as amended January 20, 1944; 58 Stat. 4; 8 U.S.C.A., 
§ 801 (i). See, Mar Gong v. McGranery, 109 F. Supp. 821 (D.C. 
Cal. S.D., 1952); Ly Shew v. Acheson, 110 F. Supp. 40 (D.C. 
Cal. N.D., 1953) 
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person not a native-born or naturalized citizen of the 
United States.’ Section 1,39 Stat. 874 .... The claim 
is that appellee is a native-born citizen of the United 
States. True it is that at one time he was a native-born 
citizen of the United States, but he expatriated himself 
by naturalization in a foreign country. After his expa¬ 
triation he was still a native but no longer a citizen of 
the United States. At the time of his reentry into the 
United States, and at the time of the order of removal, 
he was not a native-born citizen, but an alien as defined 
in the Immigration Act of 1917, and was subject to 
removal under the terms of that Act. [Emphasis Sup¬ 
plied] 

Hence the narrow interpretation of the subject regulation 
by the court below creates incongruities in the immigration 
laws and destroys one of its major purposes of establishing 
a system of inspection safeguards. Lawson v. Swwamee 
Fruit & S. S. Co., 336 U. S. 198, 201, 69 S. Ct. 503, 93 L. Ed. 
611 (1948). The summary judgment of the lower court also 
defeats the statutory authority of the Commissioner of Im¬ 
migration to supplement and enforce the immigration laws 
in a manner, here not inconsistent, but in furtherance of 
those laws, Ex Parte Hamaguchi, 161 F. 2d 185 (9th Cir., 
1908). 

Section 1 of the Act, supra, defining an “alien” does 
not preempt the administrative power to implement and 
give practical application to that term as it appears in the 
inspection and detention provisions of the Act. 

Thus, the Immigration and Naturalization Service ar¬ 
rived at the meaning and scope of the word “alien” not only 
by a consideration of the statutory definition of the word 
itself, but the context, the purposes of the law and the cir¬ 
cumstances under which the word was to be employed, 
Vermilya-Brown Co. v. Connell, 335 U. S. 377, 386, 69 S. Ct. 
140, 93 L. Ed. 76 (1948). 

The Supreme Court, in the case of V ermilya-Br own Co. v. 
Connell, supra, observed: 

What was said ... in the Shell Co. case, 302 U. S. 
253, at 258, is applicable: “Words generally have differ¬ 
ent shades of meaning, and are to be construed if rea¬ 
sonably possible to effectuate the intent of the law- 
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makers; and this meaning in particular instances is to 
be arrived at not only by a consideration of the words 
themselves, but by considering, as well, the context, 
the purposes of the law, and the circumstances under 
which the words were employed.’’ 

Although ordinarily statutory definitions control the 
meaning of statutory words, this rule does not apply where 
its application creates obvious incongruities in the language 
of the statute or destroys one of its major purposes of 
properly inspecting persons applying for admission to the 
United States as citizens or nationals thereof. Lawson v. 
Suwanee Fruit & S. S. Co., supra. 

The administrative understanding and interpretation of 
the inspection and detention provisions of the Immigration 
Act of February 5,1917, as amended, supra, and the proper 
application of the inspection proceedings therein through 
the functional definition of “alien”, unless unreasonable or 
flatly contrary to the statute, should be given great weight 
by the courts. National Labor Relations Board v. Hearst 
Publications, 322 U. S. Ill, 64 S. Ct. 851, 88 L. Ed. 1170 
(1943); Gray v. Powell, 314 U. S. 402, 412-413, 62 S. Ct. 326, 
86 L. Ed. 301 (1941); South Chicago Coal <& Dock Co. v. Bas¬ 
sett, 309 U. S. 251, 258-259, 60 S. Ct. 544, 84 L. Ed. 732 
(1939); United States v. McGrath, 181 F. 2d 839, 841 (2nd 
Cir., 1950). The Supreme Court, in National Labor Rela¬ 
tions Board v. Hearst Publications, p. 130-131, supra, stated, 
inter alia : 

Undoubtedly, questions of statutory interpretation, 
especially when arising in the first instance in judicial 
proceedings, are for the courts to resolve, giving appro¬ 
priate weight to the judgment of those whose special 
duty is to administer the questioned statute. 

If there is any rational basis for the “regulatory” defini¬ 
tion of “alien,” then that is the proper interpretation and 
should be judicially acceptable. Unemployment Compensa¬ 
tion Commisison of Alaska v. Aragon, 329 U. S. 143,153, 67 
S. Ct. 245, 91 L. Ed. 136 (1946); Dobson v. Commissioner, 
329 U. S. 489, 501, 64 S. Ct. 239, 88 L. Ed. 248 (1943); Bran- 
nan v. Stark, 87 U. S. App. D. C. 388, 185 F. 2d 871 (1950), 
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affirmed 342 U. S. 451 (1952); Hammond v. Hull, 76 U. S. 
App. D. C. 301,131F. 2d 23 (1942), cert, denied 318 U. S. 777 
(1943); Cargo Carriers v. Snyder, 104 F. Supp. 258 (D. C. 
D. C., 1952), affirmed by this Court as No. 11,534 on July 16, 
1953; State of Indiana v. Ewing, 99 F. Supp. 734 (D. C. D. C., 
1951), remanded as moot 90 U. S. App. D. C. 420, 195 F. 2d 
556 (1952). 

For the above reasons, Section 155.1 of the regulations 
of the Immigration and Naturalization Service, supra, 
neither conflicts with nor transcends Section 1 of the Immi¬ 
gration Act of February 5, 1917, as amended, supra; and 
is not in violation of Article 1, Section 1 of the Constitution 
of the United States. 

CONCLUSION 

For the reasons assigned therefor, it is respectfully sub¬ 
mitted that the judgment of the lower court be reversed, 
with instructions to enter a summary judgment in favor of 
the appellants. 

Leo A. Kover, 

United States Attorney. 

Lewis A. Carroll, 

Gerard J. O’Brien, Jr., 
Assistant United States Attorneys. 

Of Counsel: 

Albert E. Keitzel, 

Assistant General Counsel, 

Immigration & Naturalization Service. 



43 


* i 


APPENDIX 




45 


INDEX 

Page 

Immigration Act of February 5,1917: 

Section 15. 47 

Section 16. 47 

Immigration Act of December 19,1944: 

Section 1 . 49 

Section 2. 49 

Section 3 . 50 

Section 4. 50 

Regulations of the Immigration and Naturalization Service: 

Section 155.1 . 50 

Section 155.9 . 51 

Section 155.10(a) . 51 

Section 155.10(b) . 52 














47 


Statutes 

The pertinent provisions of the Immigration Act of 
February 5, 1917, C. 29, 39 Stat. 874 ; 8 U. S. C. A., §§ 151, 
152, are as follows: 

Sec. 15. That upon the arrival at a port of the United 
States of any vessel bringing aliens it shall be the duty 
of the proper immigration officials to go or to send 
competent assistants to the vessel and there inspect all 
such aliens, or said immigration officials may order a 
temporary removal of such aliens for examination at 
a designated time and place, but such temporary re¬ 
moval shall not be considered a landing, nor shall it 
relieve vessels, the transportation lines, masters, 
agents, owners, or consignees of the vessel upon which 
said aliens are brought to any port of the United States 
from any of the obligations which, in case such aliens 
remain on board, would under the provisions of this 
Act bind the said vessels, transportation lines, masters, 
agents, owners, or consignees: Provided, That where 
removal is made to premises owned or controlled by 
the United States, said vessels, transportation lines, 
masters, agents, owners, or consignees, and each of 
them, shall, so long as detention there lasts, be relieved 
of responsibility for the safekeeping of such aliens. 
Whenever a temporary removal of aliens is made the 
vessels or transportation lines which brought them and 
the masters, owners, agents, and consignees of the ves¬ 
sel upon which they arrive shall pay all expenses of 
such removal and all expenses arising during subse¬ 
quent detention, pending decision on the aliens’ eligi¬ 
bility to enter the United States and until they are either 
allowed to land or returned to the care of the line or 
to the vessel which brought them, such expenses to in¬ 
clude those of maintenance, medical treatment in hos¬ 
pital or elsewhere, burial in the event of death, and 
transfer to the vessel in the event of deportation, ex¬ 
cepting only where they arise under the terms of any 
of the provisos of section eighteen hereof. Any refusal 
or failure to comply with the provisions hereof shall 
be punished in the manner specified in section eighteen 
of this Act. 

Sec. 16. • * • All aliens arriving at ports of the 
United States shall be examined by not less than two 
such medical officers at the discretion of the Secretary 
of Labor, and under such administrative regulations as 


he mav prescribe and under medical regulations pre¬ 
pared by the Surgeon General of the United States 
Public Health Service. • • • and such medical officers 
shall be provided with suitable facilities for the deten¬ 
tion and examination of all arriving aliens in whom 
insanity or mental defect is suspected, and the services 
of interpreters shall be provided for such examination. 
* # * All aliens arriving at ports of the United States 
shall be examined by at least two immigrant inspectors 
at the discretion of the Secretary of Labor and under 
such regulations as he may prescribe. Immigrant in¬ 
spectors are hereby authorized and empowered to board 
and search for aliens any vessel, railway car, or any 
other conveyance, or vehicle in which they believe aliens 
are being brought into the United States. Said in¬ 
spectors shall have power to administer oaths and to 
take and consider evidence touching the right of any 
alien to enter, reenter, pass through, or reside in the 
United States, and, where such action may be necessary, 
to make a written record of such evidence; and any 
person to whom such an oath has been administered, 
under the provisions of this Act, who shall knowingly 
or willfully give false evidence or swear to any false 
statement in any way affecting or in relation to the 
right of any alien to admission, or readmission to, or 
to pass through, or to reside in the United States shall 
be deemed guilty of perjury and be punished as pro¬ 
vided by section one hundred and twenty-five of the 
Act approved March fourth, nineteen hundred and 
nine, entitled “an Act to codify, revise, and amend the 
penal laws of the United States”. All aliens coming to 
the United States shall be required to state under oath 
the purpose for which they come, the length of time they 
intend to remain in the United States, whether or not 
they intend to abide in the United States permanently 
and become citizens thereof, and such other items of 
information regarding themselves as will aid the im¬ 
migration officials in determining whether they belong 
to any of the excluded classes enumerated in section 
three hereof. Any commissioner of immigration or in¬ 
spector in charge shall also have power to require by 
subpoena the attendance and testimony of witnesses 
before said inspectors and the production of books, 
papers, and documents touching the right of any alien 
to enter, reenter, reside in, or pass through the United 
States, and to that end may invoke the aid of any court 


of the United States; and any district court within the 
jurisdiction of which investigations are being conducted 
by an immigrant inspector may, in the event of neglect 
or refusal to respond to a subpoena issued by any com¬ 
missioner of immigration or inspector in charge or 
refusal to testify before said immigrant inspector, issue 
an order requiring such person to appear before said 
immigrant inspector, produce books, papers, and docu¬ 
ments if demanded, and testify; and any failure to 
obey such order of the court may be punished by the 
court as a contempt thereof. • # • Every alien who 
may not appear to the examining immigrant inspector 
at the port of arrival to be clearly and beyond a doubt 
entitled to land shall be detained for examination in 
relation thereto by a board of special inquiry. * * * The 
decision of an immigrant inspector, if favorable to the 
admission of any alien, shall be subject to challenge by 
any other immigrant inspector, and such challenge shall 
operate to take the alien whose right to land is so 
challenged before a board of special inquiry for its 
investigation. 

The provisions of the Act of December 19, 1944, c. 608, 
58 Stat. 816, 8 U. S. C. A., §151, 154, 167, 216(b), are as 
follows: 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That section 15 of the Immigration Act of 
February 5,1917 (39 Stat. 885; 8 U. S. C. 151), is hereby 
amended by changing the period after the word “ here¬ 
of/ ’ as it appears in the next to the last sentence of the 
said section, to a colon, and adding the following: * ‘Pro¬ 
vided further, That in cases of aliens who arrive in 
possession of unexpired visas issued by United States 
consuls within sixty days of the aliens ’ foreign embar¬ 
kation, detention expenses and expenses incident to 
detention shall not be assessed against the vessel if 
the sole cause of exclusion is one arising under section 
13(a) (1) or (3) of the Immigration Act of 1924 (43 
Stat. 161-162; 50 Stat. 165; 46 Stat. 581; 8 U. S. C. 
213(a)-213 (f).” 

Sec. 2. Section 18 of the Immigration Act of Febru¬ 
ary 5, 1917, as amended (39 Stat. 887-889; 45 Stat. 
1551; 8 U. S. C. 154), is amended by changing the period 
after the last word in the second sentence thereof to a 
comma and adding the following: “except that deten- 
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tion expenses and expenses incident to detention, shall 
not be assessed against the owner or owners of the 
vessels on which they respectively came when the aliens 
are in possession of unexpired visas issued by United 
States consuls within sixty days of the aliens’ foreign 
embarkation if the sole cause of exclusion is one aris¬ 
ing under section 13(a) (1) or (3) of the Immigration 
Act of 1924 (43 Stat. 161-162; 50 Stat. 165; 46 Stat. 581; 
8 U. S. C. 213(a)-213(f).” 

After the word “land” as it appears in the third 
sentence of this section, which reads: “or to fail to pay 
the cost of their maintenance while on land,” add the 
following: “as required by this section or section 15 of 
this Act.” 

Sec. 3. Subsection (b) of section 16 of the Immigra¬ 
tion Act of 1924 (43 Stat. 163; 8 U. S. C. 216(b) is 
hereby amended by substituting a colon for the period 
after the word “assessed” and inserting the following: 
“Provided, That no fine nor refund, as provided for in 
this subsection, nor any expense incident to detention 
in connection with an application for admission to the 
United States, shall be assessed or required for bringing 
into the United States any alien, if such alien holds an 
unexpired visa issued by a United States consul within 
sixty days of the alien’s foreign embarkation.” 

Sec. 4. Subsection (a) of section 20 of the Immigra¬ 
tion Act of 1924 (43 Stat. 164; 8 U. S. C. 167 (a)), is 
amended by adding at the end thereof the following: 
“The Attorney General may, upon application in writ¬ 
ing therefor, mitigate such penalty to not less than $200 
for each seaman in respect of whom such failure occurs, 
upon such terms as the Attorney General in his dis¬ 
cretion shall think proper. This section, as amended, 
shall applv to all penalties arising subsequent to June 
5,1940.”' 

Regulations 

The pertinent portions of the regulations, 8 C. F. R., Part 
155,17 F. R. (95) 4373, are as follows: 

Section 155.1 Liability of transportation companies 
for removal and care of alien , is amended by adding 
thereto the following sentence: “For the purpose of this 
part the term ‘transportation company’, ‘transportation 
line’, or ‘steamship company’ means vessel transporta¬ 
tion line, master, agent, owner, or consignee of the ves- 
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sel, and the term ‘alien’ means any alien as defined by 
the immigration laws and any person applying for ad¬ 
mission to the United States on the ground that he is a 
citizen or national of the United States.” 

Section 155.9 Payment of detention expenses. Every 
transportation company bringing aliens to the United 
States shall be responsible initially for the payment of 
the detention expenses of applicants for admission to 
the United States, referred to in this part. If the alien 
is detained in a facility operated by the Immigration 
and Naturalization Service, bills pertaining to detention 
expenses shall be presented to the responsible transpor¬ 
tation companies monthly or oftener at the option of 
the officer in charge, and if not promptly paid, action 
shall be taken immediately as prescribed by Part 160 of 
this chapter. If the alien is detained at a hotel or other 
place of lodging not operated by the Immigration and 
Naturalization Service, the transportation company 
shall be responsible initially for the payment of deten¬ 
tion expenses. This section is subject to the understand¬ 
ing that reimbursement may be made, upon presenta¬ 
tion of itemized bills, under the conditions specified in 
§ 155.10. 

Section 155.10 Reimbursement to transportation 
companies for detention expenses in certain cases, (a) 
a transportation company which has paid the detention 
expenses referred to in $ 155.9 shall upon presentation 
of itemized receipts be reimbursed from the appropria¬ 
tion of the Immigration and Naturalization Service if 
the alien arrived in the United States in possession of 
an unexpired visa (either an immigration visa or a 
non-immigrant visa) issued to him by a United States 
consul within 60 days of his foreign embarkation, and 
if it is finally decided that the sole cause for exclusion 
is one arising under section 13(a) (1) or (3) of the 
Immigration Act of 1924, as amended. Reimbursable 
detention expenses shall include outlays for mainten¬ 
ance (i.e. meals and lodging); medical treatment in hos¬ 
pitals or elsewhere; burial in the event of death; trans¬ 
portation of the alien from the vessel to the place of 
lodging and to the vessel in the event of deportation, 
but shall not include any expenses for guard services. 
The reimbursement for the aforementioned items shall 
cover only reasonable amounts actually expended for 
such expenses, but the reimbursement for the cost of 
maintenance shall not, except in unusual circumstances 
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and unless the expense was incurred with the prior ap¬ 
proval of the immigration officer in charge, exceed the 
maximum per-diem allowance prescribed in section 836 
of Title 5 of the United States Code in lieu of subsist¬ 
ence. No reimbursement shall be made in any case in 
which the final decision is to admit the person to the 
United States either as a citizen or national of the 
United States or as an alien or in any case in which the 
final decision is that the alien shall be excluded on 
grounds other than, or in addition to those stated in 
section 13(a) (1) or (3) of the Immigration Act of 1924, 
as amended; nor shall any reimbursement be made for 
detention expenses incurred after (1) the transportation 
company has been notified that the alien is ready to be 
returned foreign and (2) the vessel by which the alien 
came or another vessel of the same owner or operator 
has thereafter departed for the country whence the alien 
came, or after five days after such notice if the alien’s 
return cannot be effected on a vessel of such owner or 
operator. 

(b) Reimbursement to transportation companies 
shall also be made in other cases in which it is necessary 
to adjust payment for detention expenses so that they 
will be borne as provided by law and regulations, such 
as the cases of aliens who are witnesses, are insane, or 
are dependents, whose detention expenses are to be paid 
by the Government or by relatives, in accordance with 
section 18 or section 22 of the Immigration Act of 1917, 
as amended, and in accordance with § 155.5. 
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Questions Presented 

In the opinion of appellee, the questions presented are: 

1. Whether the Immigration and Naturalization Service 
can by regulation validly define “alien” to include “a 
citizen or national of United States,” and thereby im¬ 
pose detention expenses upon the carrier which Section 
15 of the Immigration Act of 1917 authorizes only with 
respect to aliens. 

2. Whether the Immigration and Naturalization Service 
can by regulation validly impose detention expenses upon 
the carrier with respect to aliens holding an unexpired visa 
issued by a United States consul within sixty days of the 
alien’s foreign embarkation notwithstanding Section 3 of 
the Act of December 19,1944 (58 Stat. 816) which provides 
that no such expense shall be assessed or required. 

3. Whether appellants have raised and preserved the 
defense of failure to exhaust administrative remedies 
sufficiently to seek reversal on that ground, and whether 
appellee has in fact failed to exhaust its administrative 
remedies so as to preclude judicial relief. 

Questions closely related to Nos. 1 and 3 above are in¬ 
volved in the companion appeal, No. 11,908. Question 2 
above is presented only by this appeal. 
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BRIEF FOR THE APPELLEE 


Counter-Statement of the Case 

This is one of two closely related appeals from a decision 
holding invalid regulations of the Immigration and Natural¬ 
ization Service insofar as they exact from transportation 
lines the costs incurred by the United States in detaining for 
further examination certain classes of passengers brought 
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to the United States. This appeal, No. 11,907, relates to 
regulations which were promulgated on May 14, 1952, to be 
effective June 14, 1952, and which expired on December 24, 
1952, the effective date of the Immigration and Nationality 
Act of 1952. The second appeal, No. 11,90S, relates to the 
regulations promulgated under the Immigration and Na¬ 
tionality Act of 1952. 

Appellee in the present case filed a “Petition for Judicial 
Review’’ (JA 1) which was later amended to a complaint 
for declaratory judgment (JA 17). 

The appellants moved to dismiss the complaint (JA 10) 
and the appellee moved for summary judgment (JA 16). 
The Court after argument (JA 29-76) denied the motion 
to dismiss and granted a declaratory judgment for the 
appellee (JA 27). The regulations were held invalid, 
insofar as they impose detention expenses upon the car¬ 
rier who brings the passenger to the United States, in 
respect of two types of passengers: 

(a) Citizens. There is no statutory authority to impose 
upon the carrier detention expenses with respect to citi¬ 
zens. Section 15 of the Immigration Act of 1917 (39 Stat. 
874) requires the carrier to pay all detention expenses of 
“aliens.” The challenged regulation (8 CFR 155.1) de¬ 
fines “alien” to include “any person applying for admis¬ 
sion to the United States on the ground that he is a citizen 
or national of the United States.” The court below held 
that “obviously, this regulation is void.” 

(b) Aliens With Visas. Section 3 of the Act of Decem¬ 
ber 19, 1944 (58 Stat. 816) provides that no detention ex¬ 
pense “shall be assessed or required for bringing into the 
United States any alien, if such alien holds an unexpired 
visa issued by a United States consul within sixty days 
of the alien’s foreign embarkation.” Yet the regulations 
(8 CFR Secs. 155.9 and 155.10) require collection from the 
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carrier of all detention expenses and permit reimbursement 
only if the alien has the unexpired visa and if the sole 
cause of his exclusion is a defect in his documents calling 
for exclusion under Section 13(a)(1) or (3) of the Immi¬ 
gration Act of 1924 (43 Stat. 153). The Court accord¬ 
ingly held the regulations invalid. 

These regulations were in effect from June 14, 1952 to 
December 24, 1952, when the Immigration and Nationality 
Act of 1952 (66 Stat. 163, 8 U.S.C. Sec. 1101 et seq.) became 
effective. They were adopted over the protests of appellee 
and others (JA 7, 19). During the six months period in 
which they were in effect, appellee paid $23,304 detention 
expenses with respect to citizens and to aliens who ar¬ 
rived in possession of unexpired visas issued by a United 
States consul within 60 days of foreign embarkation (App. 
A, p. 40). 1 This represents an average period of two weeks 
for each detained passenger (App. A, p. 40). Over 95% of 
those detained were subsequently admitted to the United 
States as citizens, nationals or admissible aliens (App. A, 
p. 41). 

The detention payments were made under protest and 
pursuant to written demand and under written threat of the 
exaction of penalties if payment were refused (App. A, p. 
40; JA 22). 

On October 6,1951, appellee filed a petition in the Court of 
Claims seeking recovery of detention expenses paid with 
respect to passengers in these categories, and in one other, 
from July 1946 to October 1951. American President Lines, 
Ltd., v. United States, C. Cls, No. 50339. Under the relief 
granted by the court below, appellee would apply to the 

1 The affidavit annexed to appellee’s motion to summary judgment 
was not included in the record originally certified to this Court and was 
not printed in the joint Appendix. It has been designated and certified 
pursuant to stipulation of counsel and is printed as Appendix A to this 
brief. 


appellants for refund of the detention expenses erroneously 
exacted under the challenged regulations, from June 14 to 
December 24, 1952, thereby making it unnecessary to bring 
supplemental suit in the Court of Claims for this period. 
One of the issues raised by the Government’s appeal rests 
in largest part upon the fact that in the court below counsel 
for appellee has ordinarily described the process of seeking 
declaratory relief and subsequent administrative refund, in 
preference to immediate suit in the Court of Claims, as one 
of exhausting appellee’s administrative remedies (JA 23, 
34-35, 64-67). 

Statutes and Regulations Involved 

The relevant provisions of the Immigration Act of 1917, 
the Immigration Act of 1924, the Act of December 19,1944, 
and of the Immigration and Naturalization Service Regula¬ 
tions issued May 14,1952, are printed in Appendix C to this 
brief. 

Summary of Argument 
I 

The Congress first restricted immigration to exclude un¬ 
desirable aliens in 1875 (18 Stat. 477); it made the carrier 
liable for their return. In 1891 the immigration inspectors 
were authorized to detain aliens for examination; if they 
were excluded the carrier paid the detention expense as 
well as the return passage (26 Stat. 1084). In 1913 the 
Congress required the carrier to pay the detention expense 
of all aliens held for examination (38 Stat. 208). In 1924 
the system of consular visas was instituted, by which the 
responsibility for screening alien immigrants was trans¬ 
ferred from the carrier to the Government (43 Stat. 153). 
But not until 1944 was any relief granted the carrier from 
its responsibility for paying the expense of detaining aliens 


5 


for examination (58 Stat. 816). At no time has any statute 
ever imposed detention expense upon the carrier with re¬ 
spect to citizens held for examination. 

II 

The regulations effective June 14, 1952, define “alien” 
to include “any person applying for admission to the 
United States on the ground that he is a citizen or na¬ 
tional of the United States” (17 F. R. 4373). With this 
extraordinary definition as a foundation, the appellants 
have proceeded to collect detention expense with respect 
to citizens. The regulation is obviously invalid. The ap¬ 
pellants do not undertake to offer any direct support to the 
regulations but emphasize instead the irrelevant and ob¬ 
viously proper power of the immigration inspectors to 
detain for examination persons claiming to be citizens. 

III 

The Act of December 19, 1944 (58 Stat. 816) in Sections 
1 and 2 exempts the carrier from detention expense with 
respect to an alien excluded because he was not a non-quota 
immigrant specified as such in his visa. Section 3 enacts 
a much broader exception with respect to any alien who 
holds an unexpired visa. (All three sections require that 
the visa be issued within 60 days of embarkation.) The 
appellants have read this provision of Section 3 out of the 
Act, and grant only the narrow relief offered in Sections 
1 and 2. The statute is poorly drafted, but this does not 
justify elimination of a plain statutory requirement. It 
will be seen that Section 3 is not in conflict with Sections 
1 and 2, but simply covers a much wider territory; its 
recognition, then, makes Section 1 and 2 unnecessary but 
does not, as does appellants’ construction, contradict a 
Congressional command. Moreover, the appellants’ result 
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is an irrational one: the carrier is excused as to certain 
classes of excluded aliens but nevertheless held liable for 
those admitted, where by definition neither the United 
States consul nor the carrier -was at fault. 

IV 

Appellants raise for the first time in this Court the 
defense that appellee failed before suit to exhaust its ad¬ 
ministrative remedies. Even were there substance to the 
defense, it is too late to urge it after effective waiver below. 
But in fact appellee protested the regulation before its 
adoption, w r as coerced into payment, did so under protest, 
had demanded and been refused refund of similar pay¬ 
ments, and was indeed at issue with the Government in 
the Court of Claims with respect to similar exactions. Ap¬ 
pellants do not suggest what else should have been done 
that was not, but place their case upon the accident of 
phrasing used by counsel for appellee in the complaint. 
He meant, as is made plain in the record, that he ought to 
attack a regulation by review under the Administrative 
Procedure Act rather than by suit in the Court of Claims. 
Simply because he described this alternative suit as one 
necessary to exhaust his administrative remedies, before 
or instead of suit in the Court of Claims, appellants make 
their purely terminological argument. 

ARGUMENT 

We stand on common ground with the appellants in the 
belief that the immigration statutes must be read in their 
historical context. We believe, however, that the appel¬ 
lants’ historical summary (Br. 13-20) contributes only con¬ 
fusion through its failure to distinguish between the sub¬ 
stantive need for immigrant detention and the present issue 
of who should pay for that detention, and through its fail¬ 
ure to distinguish between citizen and alien passengers. 
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We start, therefore, with a compressed history of the 
immigration statutes. We examine then the remarkable 
feat of definition in the challenged regulations by which an 
alien is defined to include a citizen. Next we show that the 
challenged regulations cannot validly ignore the statutory 
direction that the carriers were not to pay detention ex¬ 
penses of aliens who arrived with proper visas. Finally, 
we deal, first, with the terminological confusion which has 
led to the appellants’ argument on failure to exhaust ad¬ 
ministrative remedies and, second, with one or two juris¬ 
dictional inquiries which might occur to the Court though 
not raised by appellants. 


The Historical Context of the Statutes 

Prior to 1875 the Congress had never restricted, either 
by types or by numbers, immigration into the United 
States. There developed during this long period of free 
immigration a great many abuses on the part of the trans¬ 
portation companies who brought the immigrants to our 
ports. The Congress, as early as the Act of March 2, 1819 
(3 Stat. 488), found it necessary to prescribe limits upon 
the number of steerage passengers aboard any vessel, and 

to provide minimum quantities of food and water to be 

< 

carried. 2 The agents of the steamship companies solicited 
immigrant passengers with great vigor and with small 
concern either for their physical or mental condition or 
for their comfort during passage, and with no concern for 
their future assimilation into the American society. Braun, 
Responsibility of Steamship Companies, C. XIX, pp. 125- 
127. 

It was natural, therefore, when the Congress began to 

2 The 1819 Act was strengthened bv the Acts of Feb. 22, 1847 (9 Stat. 
127), May 17, 1848 ( 9 Stat. 220) and Nov. 3, 1855 (10 Stat 715). 
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impose qualitative standards as to which immigrants would 
be admitted to this country, that they should impose upon 
the transportation companies the responsibility of screen¬ 
ing their own passengers. The Act of March 3, 1875 (18 
Stat. 477) forbade the immigration of alien felons and 
prostitutes and, if the collector certified any passenger as 
such, required the master of the vessel to keep him aboard 
the vessel, pending judicial proceedings by the alien, or 
to give $500 bond that the immigrant would be returned. 
The Act of August 3, 1882 (22 Stat. 214) imposed upon 
the transportation companies a head tax of 50 cents for 
each alien passenger the proceeds of which were to con¬ 
stitute an immigrant fund to be used to defray the ex¬ 
penses of regulating immigration and for the care of ar¬ 
riving immigrants (Sec. 1). Convicts, lunatics and per¬ 
sons who would become a public charge were not permitted 
to land (Sec. 2) and the expense of their return was to be 
borne by the owner of the vessel (Sec. 4). 

The list of excludable alien immigrants was thereafter 
expanded in almost every enactment dealing with immi¬ 
gration. 3 Numerical restrictions, under the quota system, 
were first adopted by the Act of May 19, 1921 (42 Stat. 5) 
and were made permanent by the Act of May 26, 1924 (43 
Stat. 153). Our concern here is not with the substance 
of these exclusionary standards but is with the gradual 
evolution of the standards governing the carrier’s re¬ 
sponsibility for the costs of examination of its alien pas¬ 
sengers. 

The Act of March 3, 1891 (26 Stat. 1084) established a 
superintendent of immigration and a force of immigration 
inspectors (Secs. 7 and 8). It forbade steamship com- 

3 See the Acts of May 6, 1882 (22 Stat. 58), Feb. 26, 1885 (23 Stat. 
332), March 3, 1891 (26 Stat. 1084), March 3, 1903 ( 32 Stat. 1213), Feb. 
5, 1917 (39 Stat. 874), Oct. 16, 1918 (40 Stat. 1012) and Mav 26, 1924 
(43 Stat. 153). 
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panies to solicit alien immigration except by statements 
of sailings and the terms and facilities of transportation 
(Sec. 4) and punished as a misdemeanor landing aliens 
not lawfully entitled to enter (Sec. 6). The immigration 
inspectors were authorized to receive and detain aliens 
for examination (Sec. 8). Section 10 provided: 

“That all aliens who may unlawfully come to the 
United States shall, if practicable, be immediately sent 
back on the vessel by which they were brought in. The 
cost of their maintenance while on land, as w-ell as 
the expense of the return of such aliens, shall be borne 
by the owner or owners of the vessel on which such 
aliens came;”. 

The Act of March 3, 1903 (32 Stat. 1213) increased the 
head-tax for the immigrant fund to $2 (Sec. 1), expanded 
the list of excludable aliens (Secs. 2 and 3), and forbade 
the prepayment of transportation or foreign advertising 
by potential employers (Secs. 4 and 6). It forbade bring¬ 
ing to the United States any alien w r ith a loathsome or 
contagious disease, and levied upon the vessel owner a 
$100 fine if the disease could have been detected at em¬ 
barkation (Sec. 9). 4 It authorized the immigration of¬ 
ficers to order the temporary removal and examination 
of aliens, relieving the transportation companies of the 
responsibility for their detention (Sec. 16). Section 19 re¬ 
peated, in substance, the above-quoted provisions of Sec¬ 
tion 10 of the 1891 Act, imposing upon the transportation 
company the responsibility of return 5 and of detention 
expenses of excluded aliens. The Act of February 20,1907 
(34 Stat. 898) increased the head-tax to $4 (Sec. 1), ex- 

4 This provision was held constitutional in Oceanic Steam Nav. Co. V. 
Stranahan, 214 U. S. 320. 

5 Section 19 also made it a misdemeanor for the vessel owner to make 
charge or to take security for the return passage of excluded aliens. It 
was sustained in United States v. Nord Deutscher Lloyd, 223 U. S. 512. 
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panded the list of excludable aliens (Sec. 2) and in the other 
respects relevant here substantially reenacted the 1903 Act. 

Under the 1907 Act the immigration authorities, by 
regulation and by administrative action, sought to impose 
upon the steamship companies the detention expense not 
only of excluded aliens but also of aliens who were admitted 
after their detention. After a six weeks period of the 
new regulation, in which the steamship companies indicated 
they would not pay the bills submitted, the immigration 
authorities coerced their agreement to pay by threatening 
to require the detention of all aliens aboard the vessel 
pending examination (212 Fed. at 118). When the United 
States brought suit, on the unpaid bills accrued during 
the initial six week period, it was held that the steamship 
companies were liable only for the detention expenses of 
excluded and not of admitted aliens. United Staten v. 
Holland America Line, 212 Fed. 116 (CCA 2), afif’d. 235 
U. S. 686. 6 

A rider to the Urgent Deficiencies Act of 1913 (38 Stat. 
208, 226, 251) required the transportation companies to pay 
the expense of removal and detention of all aliens whether 
they were subsequently admitted or excluded. 

The Immigration Act of February 5, 1917 (39 Stat. 874) 
increased the alien head-tax to $6 (Sec. 2), and again ex¬ 
panded the list of excluded aliens (Sec. 3). Section 15 
adopted the 1913 expansion of the liability of the trans¬ 
portation company for detention, expense to “whenever 
a temporary removal of aliens is made”, whether or not 


6 Recovery of the amounts paid under compulsion after the initial six 
weeks was allowed in Holland America Line v. United States, 53 C. Cls. 522, 
but was reversed on appeal on the "round that the action of the Federal 
officials was unwarranted by law and a pure tort, for which there was no 
jurisdiction in the Court of Claims. United States v. Holland America 
Line, 254 U. S. 143. 
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the aliens were subsequently admitted or returned. The 
expense of the removal and of the return to the country 
of origin in the event of exclusion remained with the trans¬ 
portation company. Section 16 directed the inspector to 
remove and detain every alien who did not appear “to be 
clearly and beyond a doubt entitled to land.” Section 18 
repeated in substance the provisions of Section 10 of the 
1903 Act, imposing on the vessel owner the liability for 
detention expense and the responsibility for return in the 
case of excluded aliens. It made the failure to deliver the 
alien, to return him, or to pay the liability imposed by 
Sections 15 or 18 punishable by a $300 fine for each viola¬ 
tion, and forbade port clearance for any vessel of the line 
until the fine were paid or bond made. 

Up to this point, the steamship company bore the sole 
responsibility for screening the alien immigrant before 
embarkation. It was not therefore wholly unjust to impose 
upon it the liability for detention expense and return of 
excluded aliens. It would not, on the other hand, “appeal 
to our sense of fairness” ( United, States v. Holland-Amer¬ 
ica Line, 212 Fed. 116, 119) to impose the detention ex¬ 
pense with respect to aliens who were admitted, and there¬ 
fore unnecessarily detained. But that was plainly done 
by Section 15. 7 

The Immigration Act of 1924 (43 Stat. 153) established 
for the first time the system of consular visas (Secs. 2 and 
17). The result of this rather elaborate consular procedure 
was, however, only preliminary. Section 2(g) provided 
that “nothing in this Act shall be construed to entitle an 
immigrant, to whom an immigration visa has been issued, 

7 The validity of Section 15 as applied to aliens admitted after deten¬ 
tion seems never to have been tested. Cf. United States Lines Co. v. 
Shaughnessy, 195 F. 2d 385, 386 (CCA 2): “It is clear that Congress 
may require a shipping company to maintain the expense of all those 
brought to this country who are denied admission.” 
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to enter the United States, if, upon arrival in the United 
States, he is found to be inadmissible * # V’ The 1924 
Act also established the quota system on a permanent basis 
(Secs. 4-6, 11-12). 

Section 3 of the 1924 Act defined immigrant as an alien, 
with certain types of aliens excluded. Section 13(a) pro¬ 
vided— 

“(a) No immigrant shall be admitted to the United 
States unless he (1) has an unexpired immigration visa 
or was born subsequent to the issuance of the immigra¬ 
tion visa of the accompanying parent, (2) is of the 
nationality specified in the visa in the immigration 
visa, (3) is a non-quota immigrant if specified in the 
visa in the immigration visa as such, and (4) is other¬ 
wise admissible under the immigration law’s.” 

Section 16(c) forbade the transportation company to 
bring to the United States any immigrant w’ho did not have 
an unexpired immigration visa, or any quota immigrant 
whose visa specified him as non-quota; Section 16(b) im¬ 
posed a fine of $1000 for each immigrant brought in viola¬ 
tion of this prohibition and denied clearance to the vessel 
until it w’as paid or bond made. 

Although, under the 1924 Act, the consular officials rather 
than the transportation companies became primarily re¬ 
sponsible for the screening abroad of alien immigrants, 
the Act made no change in the carriers’ liabilities: The 
steamship company remained liable under Section 15 of the 
1917 Act for the expense of removal and detention of all 
aliens, and for the return to the country of origin of those 
excluded. This, too, would not “appeal to our sense of 
fairness” (United States v. Holland America- Line, supra). 
For the steamship company w’as a common carrier and 
“obliged to carry all persons w’ho apply for passage, if the 
accommodations are sufficient, unless there is a proper 
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excuse for a refusal.” Pearson v. Duane, 4 Wall. 605; 
Weade v. Dichmann Co., 337 U. S. 801, 807. It could hardly 
refuse passage to an immigrant with an unexpired consular 
visa. Yet not until 20 years later was any relief extended 
the transportation companies from this anachronistic 
liability. 

The Act of December 19, 1944 (58 Stat. 816) extended 
to the transportation companies either some or most of the 
relief made appropriate by the consular visa machinery 
established by the 1924 Act. It did so, indeed, wdth a gen¬ 
erosity of provisions 'which has led to the controversy here. 
Sections 1 and 2 excused the vessel from detention ex¬ 
penses under Sections 15 and 18 of the 1917 Act *‘in cases 
of aliens who arrive in possession of unexpired visas issued 
by United States consuls within sixty days of the aliens’ 
foreign embarkation # * # if the sole cause of exclusion 
is one arising under Section 13(a)(1) or (3) of the Im¬ 
migration Act of 1924.” If the 1944 Act stopped there, 
it wrnuld excuse the detention expense if the alien were ex¬ 
cluded for documentary defects in his visa, but not if the 
alien were admitted. This anomaly w T as prevented by Sec¬ 
tion 3 of the 1944 Act, which amended Section 16(b) of 
the 1924 Act by adding— 

“Provided, That no fine nor refund, as provided for 
in this subsection, nor any expense incident to deten¬ 
tion in connection with an application for admission 
to the United States, shall be assessed or required for 
bringing into the United States any alien, if such alien 
holds an unexpired visa issued by a United States 
consul within sixty days of the alien’s foreign em¬ 
barkation.” 

No further change was made in the relevant provisions 
of the immigration laws until the enactment of the Immi¬ 
gration and Nationality Act of 1952 (66 Stat. 163; 8 U.S.C. 
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Sec. 1101 et seq.) Sections 233(c) and 237(a) of that Act 
made plain beyond dispute that detention expenses, such 
as those here in question, were not to be assessed against 
the transportation companies. The regulations under that 
Act are the subject of the appeal in the companion case, 
No. 11,908. 

Two conclusions from this review of statutory history 
are entirely clear: (1) No statute has ever, in any way, im¬ 
posed any liability for detention expense of persons who 
are admitted as citizens or nationals. (2) So far as con¬ 
cerns aliens, the transportation companies (a) have been 
liable for the return of excluded aliens since 1875; (b) were 
liable for the detention expenses of aliens excluded after 
the detention from 1891 to 1944; and (c) were liable for 
the detention expenses of all aliens, whether admitted or 
excluded, from 1913 to 1944. The liabilitv for detention 
expense of alien immigrants vras to some degree restricted 
by the 1944 Act; the extent of that restriction is in issue 
here. 

II 

The Appellants Cannot Lawfully Impose Detention Ex¬ 
penses With Respect to Citizens 

A. The Regulations Are Invalid 

As shown in the preceding summary, the Congress has 
never in the history of the immigration laws imposed upon 
the transportation companies any liability whatever for 
the detention expenses of passengers w’ho were citizens. 
Sections 15 and 18 of the Immigration Act of 1917, under 
which the challenged regulations are purported to be issued, 
are explicitly and unmistakably confined to “aliens.” 8 

8 See United States v. Tod, 285 Fed. 523, 526 (CCA 3): “The immi¬ 
gration laws of the United States, in terms and by judicial construction, 
relate to persons owing allegiance to a foreign government. They do 
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Section 1 of the 1917 Act defined “alien” as “any person 
not a native-born or naturalized citizen of the United 
States.” 

In an astounding extension of the statutory liability, 
the Immigration and Naturalization Service has under¬ 
taken to impose detention expenses with respect to citizens. 
It did this on May 14, 1952, by amending 8 C.F.R. Sec. 
155.1 to add (17 F. R. 4373): 

* * the term “alien” means any alien as defined 
by the immigration laws and any person applying for 
admission to the United States on the ground that 
he is a citizen or national of the United States” (Italics 
added) 

With “alien” defined to include a returning citizen, Sec¬ 
tions 155.9 and 155.10 of the Regulations impose on the 
transportation lines a liability for detention expense with 
respect to citizens. The statute imposes no such liability. 
The regulations are, therefore, invalid. See Manhattan Gen¬ 
eral Equipment Co. v. Conunissioner, 297 U. S. 129, 134; 
Koshland v. Helvering , 298 U. S. 441, 446-447; Hamilton 
Nat. Bank v. District of Columbia , 81 App. D. C. 200, 156 
F. 2d 843, 846. 

This case relates to those found after detention to be 
citizens, and admitted as such. The appellants gain noth¬ 
ing, then, by their emphasis upon the fact that the regula¬ 
tion does not in terms define “alien” to include “citizen” 
but only to include one seeking admission on the ground 
that he is a citizen. We have no complaint as to those 
found to be aliens not citizens. 

There is no statutory warrant for this administrative 


not relate to citizens owing permanent allegiance to this country.” 
(1917 Act); Gonzales v. Williams, 192 U. S. 1, 13: “We think it clear that 
the Act relates to foreigners as respects this country, to persons owing 
allegiance to a foreign government * * (1891 Act). 



imposition of the cost of holding and examining citizens. 9 
As the court below remarked, “Even if I didn’t plan a trip 
to Europe, I think it is an outrageous way to draw a regula¬ 
tion” (J.A. 40). 10 

B. The Government’s Arguments 

The appellants’ brief does not in fact undertake to de¬ 
fend the regulation, but serves only to obscure the issue. 
After erecting a number of smoke-screens in fields remote 
from the issue here, the appellants offer not a word in de¬ 
fense of either (a) the definition of “alien” to include a 
citizen, or (b) the resulting imposition of detention ex¬ 
pense with respect to citizens. The appellants’ argument 
may accordingly be disposed of briefly. 

1. The historical argument in Part II of appellants’ 
brief (Br. 13-20) makes its point by a very simple device: 
when the Act of Congress or the court decision speaks of 
“alien”, the appellants substitute the word “passenger” 
or “person”. By this easy transmutation of terms, ap¬ 
pellants rewrite the history of the immigration acts to avoid 
contradiction of the regulation under attack. 

2. The appellants make out of whole cloth an assertion 
not found in the regulations or in this record (and er¬ 
roneous in fact) that “the regulation is directed to those 

9 It is therefore unnecessary to rely upon the settled principle that 
the immigration statutes, imposing liabilities in the nature of penalties, 
are to be strictly construed. International Mercantile Marine Co. v. 
United States, 192 Fed. 8S7, 8SS, S89 (CCA 2); United States v. Hol¬ 
land-America Line, 205 Fed. 943, 951 (S.D. N.Y.), afFd. 212 Fed. 116 
(CCA 2), afFd. 235 U. S. 686. 

10 The court below has, indeed, spared counsel the necessity of finding 
words to characterize this usurpation of legislative power to impose 
penalties: “absurd” (J.A. 33), “appalling”, “ludicrous” (J.A. 34), “it 
insults a lot of people” (J.A. 41), it ought to be “physically stamped 
out from the book of regulations,” “I am amazed” (J.A. 55), “absurd on 
its face, as well as void” (J.A. 60), “ridiculous” (J.A. 61). 
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persons ‘claiming citizenship’ when lacking sufficient proof” 
(Br. 34). This assertion, even if it were accepted, would 
simply make the regulation somewhat less startling; it 
would not supply the absent statutory authority. 

3. A number of pages are devoted by appellants to show¬ 
ing that the immigration inspectors have power to examine 
and, if dissatisfied, to detain pending further inquiry, per¬ 
sons who seek admission as citizens (Br. 34-39). This is 
undeniably true. But it has nothing whatever to do with 
the issue here, which is the liability for the expense of 
detention pending that inquiry. In the case of detained 
aliens, the 1917 Act imposes the liability upon the trans¬ 
portation companies; in the case of detained citizens, it 
does not. 

The appellants never quite make explicit the cornerstone 
of this otherwise irrelevant argument. They imply, though 
never squarely state, that unless the Government can im¬ 
pose upon the carrier the cost of detaining one later ad¬ 
mitted as a citizen (and thus by definition unnecessarily 
detained), then the inspectors can’t detain citizens at all. 
This, if asserted, would be nonsense. The appellants them¬ 
selves must admit that certain aliens under the 1944 Act 
and almost all immigrants under the 1952 Act can be de¬ 
tained without liability imposed upon the carrier. And the 
United States has ordinarily found it possible to imprison 
or detain without imposing liability for the expense upon 
carriers, hotels or other concerns with whom the prisoner 
or detainee may have dealt. 

4. We readily grant that regulations are valid which im¬ 
plement the statute, that statutes ought to be read in con¬ 
text, that words have different shades of meanings, that 
incongruities ought to be avoided and that administrative 
interpretations with a rational basis ought to be given 
weight (Br. 39-41). These generalities have, however, no 
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application to a regulation which defines a citizen as an 
alien in order to impose a liability upon carriers which 
the Congress has authorized only with respect to aliens. 

5. The appellants do not rely upon any record of ad¬ 
ministrative construction which has by Congressional ac¬ 
quiescence become accepted into the law. That is under¬ 
standable. (a) Neither this record nor any published 
regulation or report shows the beginning of this practice. 
Prior to June 14, 1952, it was as erroneous an application 
of the regulations as it was of the statute. 11 (b) When 
the practice was, apparently for the first time, disclosed 
to the Congress, it expressed strong disapproval. Senator 
Ferguson asked the representative of appellee, “Why do 
you not protest it and appeal to the courts? That is why 
we are a republic, here, to allow you to protest the ar¬ 
rogance of public officials and officials in government.’’ 
Representative Walter asked, “Why did you not just re¬ 
fuse to pay these charges?” He added that “No client of 
mine w-ould ever pay.” Senator Ferguson said, again, 
“You want us to make a law to keep the immigration people 
from violating the law?” Representative Walter declared 
that “the steamship companies have not been diligent in 
protecting their rights under the law.” The representa¬ 
tive of appellee agreed, of course, that existing law did 
not warrant imposition of detention expenses with re¬ 
spect to citizens, but pled for a specific amendment lest the 
appellants argue that his testimony was a disclosure of 
the administrative interpretation of the existing law which 
Congress accepted by failure to act. (Joint hearings be¬ 
tween the Subcommittee of the Committees on the Judi¬ 
ciary on S. 716, H. R. 2379, H. R. 2816, 82d Cong., 1st 


11 The regulations prior to the 1952 amendment called for the pay¬ 
ment of detention expenses only with respect to aliens. See S CFR 
sec. 22.1 (1939 Ed.) and S CFR sec. 155.1 (1949 Ed.) 


19 


Sess., pp. 174, 175, 178, 183). The Senate Committee ac¬ 
cordingly added to Section 223 of the bill what it called “a 
specific exemption from liability for detention expenses” 
in the case of a citizen. S. Rpt. 1137, 82d Cong., 1st Sess., 
pp. 33-34. It was so enacted. Immigration and Naturaliza¬ 
tion Act of 1952, Sec. 233(c) (4) and (5). 

Ill 

Liability for Detention Expense May Not Since the 1944 Act 

Be Imposed With Respect to Aliens With Current Visas 

Appellee’s amended complaint in the court below attacked 
the regulations (8 CFR Sec. 155.9 and 155.10) insofar as 
they imposed liability for detention expense with respect 
to aliens on two grounds: (1) they imposed an initial lia¬ 
bility, subject to subsequent refund, upon the carriers with 
respect to the detention expense of all aliens while the Act 
of December 19, 1944 (58 Stat. 816) provided as to certain 
cases, that no expense should be assessed; and (2) they im¬ 
posed a liability, without refund, for detention expense 
with respect to aliens who arrived with unexpired visas 
issued within 60 days of foreign embarkation, while Sec¬ 
tion 3 of the 1944 Act provided that there should be no 
liability with respect to such aliens (JA 20). 

The first issue is closely similar to that presented under 
the Immigration and Nationality Act of 1952, which is 
discussed in the companion appeal, No. 11,908 (Br. 8-11). 
There is accordingly no occasion to repeat here our argu¬ 
ment in that case. We believe in any case that the issue as 
to the power of appellants to require initial payment with 
subsequent refund, in contrast to the underlying issue of 
liability (see infra , pp. 36-37), has been mooted by the repeal 
of the statute and the expiration of the regulations. We 
shall, then, discuss here only the second issue of ultimate 
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liability for detention expense of aliens who arrive with 
current visas. 

Section 155.9 of the Regulations promulgated on May 14, 
1952, provides— 

Every transportation company bringing aliens to the 
United States shall be responsible initially for the pay¬ 
ment of the detention expenses of applicants for admis¬ 
sion • * # . 

Section 155.10 of the Regulations offers a severely limited 
refund of these expenses. It provides— 

A transportation company which has paid the detention 
expenses referred to in § 155.9 shall upon presentation 
of itemized receipts be reimbursed from the appropria¬ 
tion of the Immigration and Naturalization Services 
if the alien arrived in the United States in possession 
of an unexpired visa (either an immigration visa or a 
non-immigrant visa) issued to him by a United States 
Consul within 60 days of his foreign embarkation, and 
if it is finally determined that the sole cause for exclu¬ 
sion is one arising under Section 13(a) (1) or (3) of the 
Immigration Act of 1924, as amended. * * * No reim¬ 
bursement shall be made in any case in which the final 
decision is to admit the person to the United States 
either as a citizen or national of the United States or 
as an alien * * *. 

The court below properly held these provisions invalid 
as contrary to the direction of Section 3 of the Act of De¬ 
cember 19, 1944 (JA 26). 

A. Section 3 

The Act of December 19, 1944 (58 Stat. 816) provides 
flatly, in Section 3, that— 

Subsection (b) of section 16 of the Immigration Act of 
1924 (43 Stat. 163; 8 U.S.C. 216(b)), is hereby amended 
by substituting a colon for the period after the word 
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“assessed” and inserting the following: “Provided, 
That no fine nor refund, as provided in this subsection, 
nor any expense incident to detention in connection 
with an application for admission to the United States, 
shall be assessed or required for bringing into the 
United States any alien, if such alien holds an unex¬ 
pired visa issued by a United States consul within 
sixty days of the alien’s foreign embarkation. 

There is not any ambiguity in these words, and the appel¬ 
lants do not deny that of themselves they would be sufficient 
to excuse the transportation companies of all liability for 
detention expense with respect to aliens who obtained pass¬ 
age on the strength of a current consular visa. 

This ought to end the controversy. An unequivocal 
command of the statute is not ordinarily subject to a merely 
implied qualification by other provisions of the same or 
different statutes. Appellee does not deny that these other 
statutory provisions, discussed in the following paragraphs, 
make the drafting of the 1944 Act rather less than artistic. 
But the task of the appellants in framing their regulations, 
as of this Court in deciding their appeal, is to determine 
what the Congress has said, and not to ignore the statutory 
direction for its want of artistry. There is no doubt as to 
what the Congress has said in Section 3, and no dispute 
before the Court as to what the words of Section 3 sav. 

Appellants undertake to read the command of Section 3 
out of the statute by confining its scope to Section 16(b) of 
the 1924 Act as it stood prior to its amendment by Section 
3 (Br. 30-33). Section 16, prior to its amendment, provided 
in subsection (a) that it was unlawful to bring to the 
United States an immigrant without a proper, unexpired 
visa, and in subsection (b) that a fine of $1,000 and a sum 
equal to passage money should be paid for each immigrant 
brought in violation of this requirement. Unquestionably, 
as Section 16(b) stood, it was confined to the $1,000 fine 
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plus passage money. Appellants argue that Section 3 of 
the 1944 Act must be correspondingly confined because it 
was an amendment of Section 16(b). But Section 16 of the 
1924 Act does not in any way deal with detention charges. 
Section 3 of the 1944 Act cannot be limited to Section 16 
of the 1924 Act without completely striking from the 
statute the words “nor any expense incident to detention 
in connection with an application for admission to the 
United States.” 

There is no way to explain away these words. They must 
be completely ignored if the appellants are to prevail. 

The structure of Section 3 is itself persuasive evidence 
that it is not to be confined to Section 16 of the 1924 Act. 
It modifiies the exemption from fine or refund by the 
clause “as provided in this subsection,” and then goes on 
without this limitation, to exempt from detention expense. 

It is true, as appellants urge (Br. 33) that a “proviso” 
is ordinarily directed to the preceding text. But, “as this 
Court has more than once pointed out,” Springer v. Philip¬ 
pine Islands, 277 U. S. 189, 207, it is also a widely recog¬ 
nized, if undesirable, convention of drafting for the proviso 
to be “misused to introduce independent pieces of legisla¬ 
tion,” Cox v. Hart, 260 U. S. 427, 435. “In acts of Con¬ 
gress, the proviso is employed for many purposes. Schlem- 
mer v. Buffalo R. & P. R. Co., 205 U. S. 1, 10. Sometimes 
it is used merely to safeguard against misinterpretation 
or to distinguish different paragraphs or sentences.” 
McDonald v. United States, 279 U. S. 12, 21, 22. See, also, 
United States v. Babbit, 1 Black 55; Georgia R. R. & Bank¬ 
ing Co. v. Smith, 128 U. S. 174; Hall Safe Co. v. Herring- 
Hall-Marvin Safe Co., 31 App. D. C. 498. Plainly, then, 
an unequivocal direction of the Congress is not to be ignored 
because the draftsman has chosen by a “proviso” to tack it 
onto a largely unrelated piece of legislation. 
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B. Sections 1 and 2 

What appellants’ predecessors have done, in drafting 
the challenged regulations, is to ignore Section 3 of the 
1944 Act in favor of the much more limited relief offered 
by Sections 1 and 2. 

Section 15 of the 1917 Act, it will be remembered, imposed 
upon the transportation companies liability for the deten¬ 
tion expense of all aliens held for examination, whether sub¬ 
sequently admitted or excluded. Section 1 of the 1944 Act 
amended Section 15 of the 1917 Act by— 

adding the following: “Provided further, That in cases 
of aliens who arrive in possession of unexpired visas 
issued by United States consuls within sixty days of 
the aliens’ foreign embarkation, detention expenses 
and expenses incident to detention shall not be as¬ 
sessed against the vessel if the sole cause of exclu¬ 
sion is one arising under Section 13(a)(1) or (3) of 
the Immigration Act of 1924 * * 

This section, then, offered relief only if the alien was ex¬ 
cluded because he was not a non-quota immigrant specified 
as such in his visa. 12 

Section 2 of the 1944 Act amended Section 18 of the 
1917 Act in substantially identical terms. Section 18 of 
the 1917 Act imposed detention expense with respect to 
excluded aliens (partially cumulative to Section 15) and im¬ 
posed penalties for a failure to pay such liability or that 
under Section 15. 

The challenged regulations are, therefore, plainly proper 
and lawful if one looks only to Sections 1 and 2 of the 1944 
Act and just as plainly improper and unlawful if one looks 
only to Section 3 of that Act. The task of the Court is to 

12 Section 13(a)(1) directed exclusion if the immigrant did not have 
an unexpired visa. It is therefore already covered by Section 1 of the 
1944 Act. Section 13(a)(3) forbade entry unless the immigrant was a 
non-quota immigrant specified in the visa as such. 
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construe Sections 1, 2 and 3 together, and not as appellants 
have done to select one part and ignore the other. 

C. The Act as a Whole 

The task of construction is not, in fact, a difficult one if 
two elementary principles are kept in mind. 

1. All Provisions Should Be Given Effect. It is important 
to recognize that Sections 1 and 2 are not in conflict with 
Section 3. All three sections extend relief with respect 
to aliens in possession of unexpired visas issued by a 
United States consul within 60 days of embarkation. Sec¬ 
tions 1 and 2 extend relief with respect to those aliens who 
are excluded because not non-quota immigrants described 
as such in their visas. Section 3 extends relief with re¬ 
spect to all aliens with the required visas. Sections 1 and 
2 are unnecessary if effect be given Section 3, but they 
are not in conflict with Section 3. 

The Court’s choice, then, is between (a) reading Sec¬ 
tion 3 out of the statute or (b) giving it effect even though 
it includes the narrower ground already covered by Sec¬ 
tions 1 and 2. That choice we believe to be a verv easv 

•> •> 

one. It is not desirable to convict the draftsman of sur¬ 
plusage, but that technical criticism is far better than to 
strike out of the statute a plain and unequivocal enactment 
by the Congress. Had the regulations, in short, recognized 
Section 3, they would have given effect to Sections 1, 2 
and 3. By looking only to the narrower Sections 1 and 2, 
the Regulations have contradicted the plain command of 
Section 3. 

The problem of statutory construction is not novel. As 
the Supreme Court, citing many cases, said in Springer v. 
Philippine Islands, 277 U. S. 189, 206: 

“Where a statute contains a grant of power enumerat¬ 
ing certain things which may be done and also a gen- 
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eral grant of power which standing alone would in¬ 
clude these things and more, the general grant may 
be given full effect if the context shows that the enu¬ 
meration was not intended to be exclusive.” 

See, for reasonably analogous problems of construction, 
Collins v. Russell, 114 F. 2d 334, 337 (CCA 8); Busey v. 
District of Columbia, 75 App. D. C. 352, 129 F. 2d 24, 26; 
Patterson v. City of Peoria, 386 Ill. 460, 54 N. E. 2d 445; 
State v. Shanks, 178 Ind. 330, 335, 99 N. E. 481. 

2. A Sensible Result Should Be Readied. The second 
principle which makes this issue a fairly simple problem 
in construction is the elementary requirement that statutes 
are to be construed to produce a sensible and not an irra¬ 
tional result. 

It will be remembered from the introductory historical 
survey, (pp. 7-14 above) that after the 1913 Act the trans¬ 
portation companies were liable for the detention charges 
with respect to all aliens, whether admitted or excluded. 
The 1924 Act, in establishing the consular visa system, made 
this at best an anachronistic liability to impose upon the 
carriers which had no real alternative but to transport 
the aliens after they were given immigration visas by the 
Government itself. The 1944 Act, the appellants agree, 
did something to reduce this liability of the carrier. It 
is fair to inquire, in choosing among the two possible in¬ 
terpretations, which produces the most sensible result. 

If Section 3 be given effect, the carriers are relieved of 
detention charges whenever the alien is held for examina¬ 
tion notwithstanding his unexpired and current clearance 
by the United States consul. As the carrier had no alterna¬ 
tive but to give passage to the alien with a proper visa, it 
is entirely natural that the Congress should consider it un¬ 
fair to impose upon the carrier the cost of leisurely re¬ 
examination of his qualifications by still another Govern¬ 
ment official when the vessel arrives in this country. 
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If, on the other hand, Section 3 be ignored, as in the chal¬ 
lenged regulations, most anomalous and irrational results 
emerge. If, for example, the alien is excluded for any of 
a large variety of reasons which the steamship passenger 
agent could not have discovered, then the detention ex¬ 
pense is charged. This is the result if the alien is con¬ 
cluded after detention to he of constitutional psychopathic 
inferiority, has ever been convicted of felony or a crime 
of moral turpitude, believes in polygamy, doesn’t believe 
in organized government, is coming to the United States 
for an immoral purpose, etc. (Sec. 3 of 1917 Act.) But if 
the alien is excluded solely because he is not a non-quota 
immigrant properly described as such in his visa, and for 
that reason alone, then the carrier is not liable for his de¬ 
tention expense. This is an exceedingly fine line to draw. 

The immateriality of this distinction pales, however, 
before the basic absurdity of the construction adopted in 
the regulations. If the alien with a current visa is excluded 
under Section 13(a) (3)of the 1924 Act, then detention ex¬ 
pense is not assessed against the carrier. But if he is 
admitted —if, that is, the U. S. Consul correctly issued the 
visa, the carrier properly transported him, and the Immi¬ 
gration and Naturalization Service improperly or unneces¬ 
sarily detained him—then the carrier is liable for the costs 
of that improper or unnecessary detention. 

Surely, the Congress did not intend to excuse detention 
expense for certain excluded aliens while imposing on the 
carriers the cost of detention of aliens who should never 
have been detained by the Government at all. Surely, the 
Congress did not intend the appellants to achieve this irra¬ 
tional result by reading Section 3 out of the statute as incon¬ 
venient or mistaken legislation. 13 

3. Legislative History. The difficulties of the Act of De- 


13 The predilection of the Immigration and Naturalization Service for 
imposing detention expense upon transportation companies rather than 
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cember 19, 1944, would make appropriate recourse to its 
legislative history, if that history provided any illumination 
as to the Congressional intent which lay behind the wretched 
drafting. That history is, however, even more confusing 
than the statute. We agree, therefore, with the appellants’ 
decision to ignore it. Since, however, it is neither easily 
accessible nor easily understood, we have attempted to 
summarise its involved course in Appendix B to this brief. 

IV 

The Judgment Below Is Not Open to Reversal Either on 
the Claim That Appellee Failed to Exhaust Its Admin¬ 
istrative Remedies Or Otherwise 

Appellants urge (Br. 9-12) that appellee alleged its fail¬ 
ure to exhaust its administrative remedies prior to suit, 
and that the judgment below must for this reason be re¬ 
versed. They do not urge that appellee in fact failed to 
exhaust its administrative remedies, but rest only upon the 
terminology employed in the complaint. We show below 
that there was in fact no failure by appellee to exhaust its 
administrative remedies. Preliminarily, however, we urge 
that appellants cannot raise this defense for the first time 
on appeal. 

A. The Defense May Not Be Raised For 
the First Time no Appeal 

Appellants below moved to dismiss the complaint upon 
grounds (JA 11-13) which included no mention of any 


their own appropriations has, the Court will note, reached to (1) defining 
“alien” to include “citizen” in order to impose a liability not authorized 
by the Congress, and (2) reading Section 3 of the 1944 Act out of the 
statute. One is put in mind of the remark attributed to the 14th century 
Baron Martin: “Never mind the act of Parliament; take it away; the 
men who drew that act knew nothing about the law of England.” A 
Generation of Judges by their Reporter, 87, quoted in E. R. Thayer, 
Judicial Legislation, 5 Harv. Law Rev. 172, 196. 
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failure to exhaust administrative remedies. 14 At four 
points in his oral argument, Government counsel said, with¬ 
out elaboration, that appellee had failed to demand back 
the detention expenses it had paid under the regulations 
(JA 37, 38, 48, 63). But he did not file any amendment to 
his motion to dismiss, seek a ruling from the District Judge, 
or object to the failure of the Court in its opinion (JA 24- 
26) to deal with this issue. 

Rule 12(h) of the Federal Rules of Civil Procedure makes 
it plain that four sentences in the course of an argument 
reaching over two days do not raise a defense which is not 
presented by motion or pleadings. See E. I. DuPont do 
Nemours <& Co. v. Martin 174 F. 2d 602, 604-605 (CA 6); 
Schmidtke v. Conesa, 141 F. 2d 634 (CCA 1); see Sardo 
v. McGrath, 90 App. D.C. 195, 196 F. 2d 20, 23; If appel¬ 
lants wished to preserve rather than waive this possible 
defense, the proper course was to amend their motion or 
to move anew. See Reconstruction Finance Corporation v. 
Merry field . 134 F. 2d 988 (CCA 1); Miller v. Zaharias, 72 
F. Supp. 29 (D.C. Wis.); Martin v. Lain Oil & Gas Co., 36 
F. Supp. 252, 255 (E.D. Ill.). Their failure to do so waives 
the defense under Rule 12(h). Black, Sivalls, <& Pryson v. 
Shondell, 174 F. 2d 587, 590-591 (CA 8). They could not 
hold the issue submerged beneath the matters presented 
to the District Court for decision and then, after appellee 
had lost its opportunity to amend its complaint or to ex¬ 
pand its supporting affidavit, on that ground seek reversal 
here. 

14 True, appellee had not yet filed its amended complaint which used 
the somewhat unusual terminology seized upon by appellants in this Court 
(JA 23). But if appellants wished to make their terminological defense, 
they had ample opportunity to amend their motion, or to move anew; 
they failed to do so but instead sought leave to amend orally, on a ground 
which probably was equivalent to the defense of failure to exhaust ad¬ 
ministrative remedies, and did not again pursue the matter when advised 
by the Judge “that isn’t the point at this stage” (JA 57). 
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If, it is true, the defense of failure to exhaust administra¬ 
tive remedies were one going to the jurisdiction of the 
Court below, it could be presented for the first time on 
appeal. McNutt v. General Motors Acceptance Corp., 298 
U. S. 178, 184, 109; Page v. Wright, 116 F. 2d 449, 454 
(CCA 7); Porter v. Ohio Fuel Gas Co., 158 F. 2d 814 
(CCA 6). But it is not in that sense a jurisdictional de¬ 
fense. 15 This is shown by the cases squarely holding that 
a defense of failure to demand a tax refund, or to present 
warrants for payment, before filing suit could not for the 
first time be raised on appeal. Tucker v. Aleocander, 275 
U. S. 228, 231; Speer v. Board of County Commissioners, 
88 Fed. 749 (CCA 8); Walker v. Gulf & 1. R. Co. of Texas, 
269 Fed. 885, 891 (CCA 5). The latter case presents the 
facts and the reason for the rule in terms almost exactly 
applicable here: 

“The question w r as raised in this court that the record 
failed to show a demand for a refund of the tax after 
its payment as required by Rev. St. § 3226. * * * 
Here, when making the payments, the Railway filed its 
written notice, claiming that each assessment was er¬ 
roneous, that the original return showing no tax to be 
due was correct, that the tax was paid under protest 
to avoid incurring the penalties, and that an action 
would be brought by the Railway to recover the same. 
This might well be considered a demand for a refund 
of payment under protest. But, regardless of that, 
no such question -was raised in the District Court, nor 
by the assignments of error. Had it been, it might 
have been met by further allegation and proof, if such 
were necessary. We do not think it can be raised here 
for the first time.” 


15 If it were a jurisdictional defense, appellants would still gain nothing, 
for then appellee could amend its complaint in this Court (28 U.S.C. 
sec. 1653) to eliminate the terminology which is the only basis of ap¬ 
pellants’ argument (See infra, pp. 33-35). 


\ 
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Even when, as in the case of a claim for tax refund, the 
statute itself requires exhaustion of administrative remedy 
before suit, the requirements are not devised “as traps for 
the unwary” and may be waived by Government counsel 
in the trial court. Tucker v. Alexander, supra, 231. 

Bolger v. Marshall, 90 App. D. C. 30, 193 F. 2d 37, is in 
no way opposed. There the Court on its own motion 
affirmed a decision, dismissing a complaint seeking man¬ 
damus to restore the relator to the Women’s Army Corps, 
because appellant had not exhausted her administrative 
remedies, and had ignored a procedure established by stat¬ 
ute. The case is simply another example of the settled 
rule that one may offer any argument in support of the 
judgment below, including those raised for the first time 
in the appellate court. United States v. American Railway 
Express Co., 265 U. S. 425, 435-36; Riley Co. v. Commis¬ 
sioner, 311 U. S. 55, 59. 

B. Appellee Did Not in Fact Fail to Exhaust Its Ad¬ 
ministrative Remedies. 

Even if appellants were able to raise this issue in this 
Court, their argument vrould promptly collapse. They 
do not assert, the Court will note, that appellee in fact 
failed to exhaust its administrative remedies, but only that 
this is the effect of an allegation of legal conclusion in the 
complaint. (Br. 9; JA 23). The argument is no more than 
a play on words, an effort to capitalize upon somewhat 
unusual terminology employed by counsel for appellee. 

We show, first, that under the facts established in this 
record, there was no failure by appellee to exhaust its ad¬ 
ministration remedies. Then we explain the terminological 
confusion which is the sole foundation of appellants’ argu¬ 
ment: 

1. The Facts. On October 6,1951 (after the rather strong 
invitation by the Congressional Committee to file suit 
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noted above, p. 18) appellee filed suit in the Court of Claims 
for the refund of detention expenses with respect to three 
classes of aliens, including as to earlier periods those 
here involved. The Government answered on January 31, 
1952 denying both jurisdiction and the merits of the 
claim. American President Line, Ltd. v. United States, 
C. Cls. No. 50,339. 

On December 13, 1951 appellants’ predecessors published 
the challenged rules in proposed form and conducted a hear¬ 
ing thereon on February 4, 1952 (JA 7; 16 FR 12572). 
Appellee filed a written protest against their adoption 
(JA 19). On May 14,1952, appellants nevertheless adopted 
the regulations (JA 17). 

Some $23,304 has been collected by appellants from ap¬ 
pellee during the period June 14 to December 24, 1952, in 
which those regulations were in effect (JA 22). The 
amended complaint, admitted by the motion to dismiss, 
alleges (JA 22): 

“That said payment was in each instance involun¬ 
tary and was made under written protest and was 
made so that plaintiff might secure a clearance for its 
vessels; that clearance of vessels had theretofore been 
refused by the United States Immigration and Natural¬ 
ization Service for failure to make similar payments 
for similar detention expenses. 

“That plaintiff intends to seek a refund of said sum 
of twenty-three thousand, three hundred and four dol¬ 
lars ($23,304.00) from defendants administratively by 
filing and prosecuting an application for refund with 
the United States Immigration and Naturalization 
Service, but that such filing will be futile as similar 
applications have been futile in the past unless the 
rules and regulations are declared a nullity by this 
honorable court and their further implimentation by 
defendants is prevented.” 
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The affidavit in support of appellee’s motion for summary 
judgment states (App. A, infra, pp. 40-41); 

“That the payments made for detention expenses 
were not made voluntarily but were made under pro¬ 
test and pursuant to written demand by the Immi¬ 
gration and Naturalization Service and were made 
under written threat of the exaction of penalties if the 
detainees were not detained and delivered and their 
expenses paid; 

“That the penalty for failure to detain and pay 
aforesaid was to deny clearance of the vessel and to 
turn it into a hospital or house of detention for de¬ 
tainees until the Immigration and Naturalization 
Service made formal disposition of the case of each 
detainee; 

“That in times past detainees have been held in de¬ 
tention for in excess of one year, although the average 
period of detention is about two weeks; 

“That to hold certain passenger vessels inactive in 
port, such as our President Cleveland, costs approxi¬ 
mately twelve thousand, five hundred dollars ($12,- 
500.00) per day; 

“That the alternative to enforce payment of illegal 
detention expenses is too costly to be commercially 
feasible and is confiscatorv in character;” 

Here, then, is: (a) protest against the regulations prior 
to adoption, (b) protest against the particular payments, 
and (c) payment under irresistible coercion. Precisely 
similar payments had been the subject of claims for refund 
in the past, had been denied by appellants, or their predeces¬ 
sors, and were at issue between the Government and ap¬ 
pellee in the Court of Claims when these regulations were 
adopted. 

The appellants’ brief does not specify what administra¬ 
tive remedy has not been exhausted. But it may be that 
appellants refer to a supposed necessity for still another 
claim for refund of the precise payments here in issue. 
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The requirement, however, that administrative remedies 
be exhausted is a practical one, and not a meaningless ritual. 
If ever a claim for refund was certain to be denied, it would 
be that with respect to these detention expenses. 

The authorities are clear. When regulations are attacked 
as in violation of the statute, one need not go through the 
formalities of administrative proceedings which can have 
but one outcome. Skinny & Eddy Cory. v. United States, 
249 U.S. 557, 562-563; Columbia Broadcasting System v. 
United States, 316 U.S. 407, 420-421; Varney v. Warehime, 
147 F. 2d 238, 243-244 (CCA 6). Where the administrative 
official has promulgated the challenged regulation, “an at¬ 
tempt to secure relief by resort to the so-called adminis¬ 
trative remedies would clearly have been futile and equity 
does not require the doing of a useless thing.” Koepke v. 
Fonteccliio, 177 F. 2d 125, 128 (CA 9). After the highest 
official has already acted, “it w’ould have been idle for the 
plaintiff to have pursued the matter further.” Publicker 
Industries v. Anderson, 68 F. Supp. 532 (D.C. D. C.). The 
rule does not require that the plaintiff “go through with 
purely formal steps * * *. Exacting this would stretch the 
requirement of exhausting the administrative process be¬ 
yond any reason supporting it.” Gibson v. United States, 
329 U.S. 338, 350. See, also, Levers v. Anderson, 326 U.S. 
219; Parker v. Lester, 112 F. Supp. 433 (N.D. Cal.); 
United States v. O’Donovan, 178 F. 2d 876, 879-880 (CA 7). 

2. The Terminology. Appellants take issue neither with 
the facts nor the law outlined above. Instead, they quote a 
single sentence from the amended complaint (JA 23; Br. 
9). 

“That a real controversy exists between plaintiff 
and defendants as to whether said rules and regulations 
are legal and valid and that said controversy must be 
settled as a matter of law by this honorable court 
before plaintiff can avail itself of its administrative 
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remedy of seeking refund of money illegally exacted 
for detention expenses as aforesaid.” 

With that quotation as their sole foundation, they proceed 
to elaborate upon unquestioned generalities to the effect 
that administrative remedies must be exhausted before 
judicial relief can be sought (Br. 10-12). 

What has happened here has happened before, alike 
in the law and in other activities: men fall into controversy 
because they do not mean the same thing by the same words. 
Counsel for appellee has explained very fully what he 
meant by exhausting administrative remedies (JA 64, 35; 
see, also, JA 34, 67): 

“The Court: I would like to ask you this: Why don’t 
you bring this suit in the Court of Claims to recover 
the money? 

“Mr. Mavcock: I can’t do that until I have exhausted 
my legal remedies, my administrative remedies, if 
Your Honor please. 

• ••#••• 

“Mr. Maycock: If Your Honor please, you are denying 
us the administrative remedy. If Your Honor de¬ 
cides that the implementation of that rule is wrong, 
then we will get our money back administratively, and 
won’t have to go to the judicial process for a review. 

What counsel for appellee meant by “exhaustion of admin¬ 
istrative remedy” was, therefore, the following: lie ought 
not, in the face of express and newly adopted regulations, 
to go directly into suit in the Court of Claims; it was evi¬ 
dent, however, that without declaratory relief he could 
gain nothing by renewing the issues with the Immigration 
and Naturalization Service; he must, therefore, establish 
the proper “climate of legality” by the present suit; after 
success here he could probably obtain the refund without 
suit in the Court of Claims. He wanted, in short, to “ex- 
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haust his administrative remedy” before suit in the Court 
of Claims. If, with the aid of this suit, it was successfully 
exhausted, then he need not sue in the Court of Claims. 

We grant this is a rather specialized use of the phrase. 
But if it has a vice it is only that it reads the word “ex¬ 
haust” in its literal and full sense, as meaning everything 
that might help get the money back without suit for refund. 

But the issue before this Court is not whether counsel 
and the text-writers are in complete agreement on the 
meaning of a phrase. It is whether appellee has failed 
to exhaust its administrative remedies in the sense that it 
has rushed into court in advance of a final administrative 
decision. That it has not done. As shown above, it has 
many times raised the issue and has many times been re¬ 
fused. 

Appellants might perhaps be entitled to criticize the 
terminology but they are not entitled to exploit, as a serious 
ground for reversal of the judgment below, a mere differ¬ 
ence in verbal usage as between counsel of what is (demon¬ 
strably, on this record) an ambivalent phrase. 

C. Other Collateral Issues 

Appellants raise no other jurisdictional, quasi-jurisdic- 
tional or collateral grounds for reversal. That is sound 
judgment. But, as one or two queries may cross the mind 
of the Court, we believe it well to add a few paragraphs 
to permit ready disposition of any such query. 

1. Jurisdiction. The amended complaint places juris¬ 
diction upon Section 10 of the Administrative Procedure 
Act (60 Stat. 237, 5 U.S.C. sec. 1009) and upon 28 U.S.C. 
sec. 2201, relating to declaratory judgment (JA 17). We 
doubt that either in the technical sense is a grant of jur¬ 
isdiction to the federal courts, but that doubt is immaterial. 
For there is the plainest sort of jurisdiction, in the strict 
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sense of the word, under (a) 28 U.S.C. sec. 1331, as aris¬ 
ing under the laws of the United States, 16 (b) 28 U.S.C. 
sec. 1337, as arising under an act of Congress regulating 
commerce, or (c) D.C. Code Secs. 11-305 and -306, con¬ 
ferring general jurisdiction over defendants found in the 
District of Columbia. Jurisdiction rests upon the facts 
alleged, not upon the citations of the pleader. Denny v. 
Pironi <& Slatri, 141 U.S. 121; Hanford v. Davies, 163 U.S. 
273, 280; Sun Printing & Pub. Ass’n v. Edwards, 194 U.S. 
377, 382. 

2. Propriety of Action. It has been settled ever since 
American School v. Me Annuity, 187 U.S. 94 that a suit for 
injunction against the Federal official is a proper way to 
test an unlawful rule, order or action, and involves no 
problem of an unconsented suit against the United States. 
See e.g., Lane v. Hoglund, 244 U. S. 174; Stark v. Wickard, 
321 U. S. 288, 290; Board of Governors v. Agnew, 329 U.S. 
441, 444; Shields v. Utah Idaho Central R. Co. 305 U.S. 177; 
United States v. l.C.C. 337 U.S. 426, 440, 443. Declara¬ 
tory relief under 28 U.S.C. sec. 2201 is at least an equally 
appropriate vehicle for judicial review. U. S. Lines Co. v. 
Schaughnessey, 195 F. 2d 385, 386 (CA 2); Anti-Fascist 
Committee v. McGrath, 341 U.S. 123, 140; Rubinstein v. 

Brownell, -App. D. C.-, 206 F. 2d 449; Gordon v. 

Bowles, 153 F. 2d 614, 615 (Em. Ct. App.) 

3. The Action is Not Moot. The original complaint was 
filed November 26, 1952, a month before the expiration of 
the challenged regulations (JA 1). The Court below was 
at first troubled by the possibility that an action to obtain 
declaratory relief against expired regulations was moot 
(JA 31-32) but was readily satisfied (JA 34-35, 38, 24). His 
conclusion is obviously correct. The Department of Jus- 

16 The jurisdictional amount required by 28 U.S.C. Sec. 1331 is al¬ 
leged in par. XII of the complaint (JA 22). 
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tice Appropriation Act, 1954 (Pub- No. 195, 83d Cong. 1st 
Sess.) appropriates funds to the Immigration and Natural¬ 
ization Service for “refunds of head tax, maintenance 
bills, immigration fines, and other items properly return¬ 
able.” Both the May 14, 1952 and the current regulations 
of the Immigration and Naturalization Service provide 
machinery and, with relief here, authority for reimburse¬ 
ment. Section 155.10(b) of the regulation here attacked 
provides that “Reimbursement to transportation companies 
shall also be made in other cases in which it is necessary 
to adjust payment for detention expenses so that they 
will be borne as provided by law and regulations * * *” 
The present Regulations, 8 CFR secs. 232.52 and 233.52, con¬ 
tain similar reimbursement provisions though without the 
general direction to reimburse “as provided by law.” If 
the judgment below is sustained, appellee can demand and 
presumably be paid a refund of the $23,304 unlawfully ex¬ 
acted from it. The case cannot, therefore, be moot. 
Papaliolios et al. v. Durning, 90 F. Supp. 496, 498 (S.D. 
N.Y.) at!’d on opinion below, 186 F. 2d 308 (CA 2); Alt- 
vater v. Freeman, 319 U.S. 359, 365; Amalgamated Assn, of 
Street Ry. Emp. v. Wisconsin Board, 340 U.S. 416, 418 
(note). 

4. Alternative Remedy. This is in no sense a juris¬ 
dictional defense. Rule 57, F.R.C.P. provides that “The 
existence of another adequate remedy does not preclude a 
judgment for declaratory relief in cases where it is ap¬ 
propriate.” Stephenson v. Equitable Life Assur. Soc., 92 
F. 2d 406, 408-409 (CCA 4); State Mut. Life Assur. Co. of 
Worcester, Mass. v. Webster, 148 F. 2d 315, 318 (CCA 9); 
Crosley Corporation v. Westinghouse Elec. & Mfg. Co., 130 
F. 2d 474, 475 (CCA 3). So far as an alternative remedy 
may induce the Court to withhold declaratory relief, it is a 
matter of discretion with the District Court. Carbide & 
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Carbon C. Cory. v. United States I. Chemicals, 140 F. 2d 47, 
49-50 (CCA 4) and cases cited. It is, therefore, unnecessary 
for the Court to undertake to decide the controverted issue 
whether the Court of Claims has jurisdiction of this con¬ 
troversy. Even if it does, as appellee insists and as other 
attorneys subordinate to appellant Brownell deny, the alter¬ 
native remedy is no bar to this suit. Y&ungstown Co. v. 
Sawyer, 343 U. S. 579, 585. 

5. Other Grounds. No other defense so far advanced by 
appellants (JA 11-13) or conceived by us can possibly be 
thought to be of a jurisdictional or fundamental nature 
so as to survive the failure of appellants to preserve it in 
this Court. 

Conclusion 

For the reasons stated above, the judgment of the Court 
below should be affirmed. 

Respectfully submitted, 

Warner W. Gardner, 

734 15th Street, N. W., 
Washington 5, D. C. 

Attorney for the Appellee. 


January, 1954. 
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APPENDIX A 

The affidavit of Noah M. Brinson, submitted with the 
motion by appellee for summary judgment, was consid¬ 
ered by the Clerk of the District Court not to be within the 
designation of record and was not originally certified to this 
Court. Pursuant to stipulation of counsel dated Decem¬ 
ber 24, 1953, it was certified to this Court by the Clerk of 
the District Court. It reads as follows: 

Noah M. Brinson, being first duly sworn, deposes 
and says: 

That he is Vice President of American President 
Lines, Ltd., petitioner in the above-entitled cause; 

That said corporation was organized on the 2nd day 
of August, 1929 as the Dollar Steamship Lines, Inc., 
Ltd.; 

That its name was changed by certificate of amend¬ 
ment to American President Lines, Ltd. on November 
21st, 1938; 

That ever since its incorporation it has been and now 
is a duly organized corporation in good standing under 
the laws of the State of Delaware; 

That American President Lines, Ltd. is the owner 
and operator of a fleet of freight and passenger ves¬ 
sels operating around the world, but principally on 
the Pacific Ocean; 

That American President Lines, Ltd. is a common 
carrier of aliens and United States citizens and na¬ 
tionals from foreign ports to the United States; 

That American President Lines, Ltd., in transport¬ 
ing such aliens and United States citizens and na¬ 
tionals to the United States, complies with the Immi¬ 
gration and Naturalization Laws of the United States 
and with all rules and regulations of the Immigration 
and Naturalization Service of the United States; 

That during the period of June 14,1952 to December 
24, 1952, American President Lines, Ltd. operated 
pursuant to and in conformity with the Rules and 
Regulations of the Immigration and Naturalization 
Service which were promulgated May 13, 1952 and 
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which became effective June 14, 1952 and which were 
amended and superseded by subsequent Rules and Reg¬ 
ulations effective December 24, 1952; 

That during the effective period of said Rules and 
Regulations the Immigration and Naturalization of¬ 
ficials acted under and pursuant to said rules; 

That during said period, American President Lines, 
Ltd. vras required to pay and did pay the sum of 
twenty-three thousand, three hundred and four dol¬ 
lars ($23,304.00) for detention expenses and expenses 
arising out of detention; 

That no detention expenses were legally due or 
owing during said period; 

That all of the aliens on account of whom detention 
expenses were paid during that period arrived in the 
United States in possession of visas issued to them 
hv a United States consular officer within sixty days of 
the date of their foreign departure; 

That all of the United States citizens and United 
States nationals on account of whom detention ex¬ 
penses were paid arrived in the United States in pos¬ 
session of travel documents issued by a United States 
consular officer within sixty days of the date of their 
foreign departure; 

That the payments made for detention expenses were 
not made voluntarily but were made under protest 
and pursuant to written demand by the Immigration 
and Naturalization Service and were made under 
written threat of the exaction of penalties if the de¬ 
tainees were not detained and delivered and their ex¬ 
penses paid: 

That the penalty for failure to detain and pay afore¬ 
said was to deny clearance of the vessel and to turn 
it into a hospital or house of detention for detainees 
until the Immigration and Naturalization Service made 
formal disposition of the case of each detainee; 

That in times past detainees have been held in deten¬ 
tion for in excess of one year, although the average 
period of detention is about two weeks; 

That to hold certain passenger vessels inactive in 
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port, such as our President Cleveland, costs approxi¬ 
mately twelve thousand, five hundred dollars ($12,- 
500.00) per day; 

That the alternative to enforced payment of illegal 
detention expenses is too costly to be commercially 
feasible and is confiscatory in character; 

That in excess of ninety-five percent of the United 
States citizens and United States nationals and aliens 
who arrive on American President Lines, Ltd. vessels 
and who are detained are eventually cleared as proper 
citizens, nationals or admissible aliens and are per¬ 
mitted to enter the United States; 

That affiant has been advised by counsel that peti¬ 
tioner must prosecute an application for a refund of 
detention expenses arising under the Rules and Regu¬ 
lations of June 14, 1952 administratively before the 
Immigration and Naturalization Service and exhaust 
all administrative remedies before it can maintain an 
action in the United States Court of Claims for return 
of detention payments illegality collected; 

That such a claim for refund will be made, but has 
not yet been made because the legality or illegality 
of the Rules and Regulations is a legal question which 
must be settled in this action before administrative 
relief is sought; 

That the decision in this case is necessary in order to 
set the legal climate under which the Immigration and 
Naturalization Service will act in deciding the prospec¬ 
tive claim for refund of petitioner. 

(S.) Noah M. Brinson. 

Subscribed and sworn to before me this 25th day of 
March, 1953. 

(S.) Margaret R. Porter, 

Notary Public. 

My commission expires Sept. 14, 1956. 
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APPENDIX B 

Legislative History of the Act of November 19, 1944 

Sections 1 and 2 of the Act of December 19, 1944 (58 
Stat. 816) excuse the transportation company from deten¬ 
tion expense of any alien who arrives in possession of an 
unexpired visa issued by a United States consul within 
60 days of foreign embarkation and if the alien is excluded 
solely because he is not a non-quota immigrant specified 
as such in his visa. Section 3 of that Act excuses the 
transportation company from detention expense with re¬ 
spect to all aliens who arrive in possession of an unex¬ 
pired visa issued by a United States consul within 60 days 
of foreign embarkation (Supra, pp. 19-27). 

The involved legislative history of this provision is sum¬ 
marized below. It contains more contradictions and ob¬ 
scurities than the statute itself. So far as it shows any¬ 
thing, it shows that the Congress seems to have: (a) started 
out to excuse detention expense with respect to all aliens 
with current visas; (b) yielded to the Immigration and 
Naturalization Service in its desire, proposed in a variety 
of ways, to limit the relief so far as it reached to excluded 
aliens; and (c) assumed that the finally resulting Act ex¬ 
cused expense with respect to admitted aliens, as well as to 
those excluded solely because of grounds specified in Sec¬ 
tion 13(c) (1) and (3) of the 1924 Act. This history, then, 
offers little support either to appellants or to appellee. 
It would offer square support to a statute which the Con¬ 
gress seems to have thought it was enacting but did not, 
namelv, one which excused the liabilitv as to all admitted 
and a few excluded aliens. 

Senator Andrews in 1941 introduced S. 1449 (77th Cong. 
1st Sess.) which would excuse detention expense with re¬ 
spect to every alien who “holds a visa properly issued by 
a United States consul.” A hearing was held on Febru¬ 
ary 6, 1942 by the Senate Committee on Immigration. 17 
The Acting Chairman, Senator Hughes, said: 

“The purpose of the bill is to relieve from fines and 
other expenses those who bring in to this country aliens 


17 Typewritten transcript in National Archives. 
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who have visas issued by U. S. Consuls abroad. As the 
law now stands, a non-resident alien can not be brought 
into the United States until he has a visa issued bv our 
consul abroad. However, even though he has this visa, 
issued by the consul after careful investigation, the 
person who brings him in is subject to a fine up to a 
thousand dollars, plus detention costs and refund of 
transportation, if, after he arrives at the American 
port of entry, the immigration authorities refuse to 
admit him. Even if the alien is finally admitted, the 
person who brings him in must pay the costs of his 
detention while the immigration authorities have held 
the alien for investigation, or the alien has appealed 
to Washington from the original exclusion order.” 

After the hearing Senator Andrews introduced an amend¬ 
ment, in the nature of a substitute, S. 1449. It contained 
all the relief proposed in his original bill but went further 
to excuse not only detention expense but also fines and the 
refund of passage money with respect to aliens with an un¬ 
expired visa. It was not acted upon in the 77th Congress. 

S. 963 (78th Cong. 1st Sess.) was introduced on April 6, 
1943. It was exactly like the amended S. 1449 except that 
tbe italicized words were added to the phrase “if such 
alien holds an unexpired visa issued by a United States 
consul and is excluded from admission to the United States 
for a cause which existed at the time the visa was issued .” 
The Archives correspondence file indicates that the quali¬ 
fication was suggested by the Department of Justice. The 
subsequent history of the legislation is directed toward 
variations upon and attempted refinements of the qualifica¬ 
tion to relief in certain cases of exclusion. There was 
never throughout the subsequent history of the bill any 
express discussion of the effect of the added clause in S. 
963 so far as it operated to deny relief as to admitted 
aliens. The inference, indeed, is that neither the members 
of the Congress nor the witnesses for the steamship com¬ 
panies noticed that this drastic diminution of the intended 
relief had been accomplished. 

A subcommittee of the Senate Committee on Immigra- 
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tion held a hearing on March 27, 1944. 18 The steamship 
companies argued that they ought not to bear detention 
expenses and fines when the alien was refused admission 
notwithstanding his consular visa (pp. 7, 10, 14, 18, 19). 
They opposed the qualification that relief be extended only 
when the exclusion was for a cause existing when the visa 
was granted (p. 23). D. M. Tibbetts, representing various 
steamship companies, said (p. 30) that “perhaps it is ask¬ 
ing too much to say that we should be excused from a fine 
in every instance where a man holds a visa because a quota 
immigrant visa is good for four months and a temporary 
visitor’s visa is good for a year”. He suggested that 
the company should be freed of liability if the excluded 
alien is brought promptly after the visa is issued. 

The main discussion of the “excluded” provision came 
in the course of testimony by an attorney for Pan Amer¬ 
ican, James Yonge. He suggested (p. 60) that the entire 
clause be deleted. As his previous comments had been di¬ 
rected to the unfairness of imposing “penalties” upon the 
carriers which relied on the visa, and to illustrations of 
expenses borne and fines paid in exclusion cases, Senator 
Stewart suggested that it should be sufficient if only the 
words “which existed at the time the visa was issued” 
were deleted, leaving in “excluded from admission into the 
United States.” Mr. Yonge said there wasn’t any point in 
leaving that in, because the fine and refund obligation 
would not arise, under section 16 of the 1917 Act, unless 
the alien were excluded. 

“Senator Stewart: That language would be sur¬ 
plusage. 

“Mr. Shaughnessy: Suppose he is admitted after 
being held by us for three weeks? 

“Mr. Yonge: Let him pay that. 

“Senator Andrews: The next page takes care of 
that. 

‘Nor shall any person be required to pay for the 
maintenance of such alien while on land.’ 

“Senator Stewart: So that in order to properly 


18 Typewritten transcript in National Archives. 
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amend it, you would strike out all the words after 
‘consul’ on page 1, line 8; is that right?” 

The colloquy shows that Mr. Yonge was primarily in¬ 
terested in the lines and penalties of Section 16 of the 
1924 Act which applied only in the case of exclusion, and 
that he had no concern whether the Government or the alien 
paid detention expenses in the case of admission. More 
significantly, Senator Andrews considered that detention 
expense with respect to the admitted alien was already 
excused. 

After recess the transportation company witnesses pro¬ 
posed an amendment which would omit all the language 
relating to exclusion in sections 1 and 2, and would insert 
in section 2 the requirement that the visa be issued within 
60 days of foreign embarkation. This had the effect of 
extending relief in substantially the broad terms found in 
Section 3 of the Act, and applied whether the alien -was 
admitted or excluded. The Department of Justice repre¬ 
sentatives, however, both in summarizing the proposed 
amendments and in their comments erroneously assumed 
that it related only to excluded aliens (pp. 72, 73, 80). Yet 
the Deputy Director of Immigration offered to redraft 
the bill, and posed the issue to the subcommittee in terms 
which accepted the relief granted with respect to admitted 
aliens and directed decision only to the extent of relief 
with respect to excluded aliens. He said (p. 83): 

“ * * * but you will have to tell me, do you want the 
draft to be as broad as S. 1449, to waive expenses in 
connection with all instances of exclusion or just the in¬ 
stances of exclusion which have been discussed in sec¬ 
tions 1 and 2 of this draft of S. 963.” 

The subcommittee then developed amendments to S. 963. 
In this form the first section amended section 9 of the 1917 
Act to exempt the carrier from fines and refunds thereunder 
for bringing in an alien holding an unexpired visa issued 
within 60 days of his foreign embarkation. Section 2 
amended Section 11 of the 1917 Act to relieve the carrier 
of detention expenses in connection with aliens holding 
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unexpired visas issued within 60 days of foreign embarka¬ 
tion, detained because they had the diseases or defects or 
disabilities mentioned in section 3 of the 1917 Act. Section 
3 amended section 15 of the 1917 Act, to provide that deten¬ 
tion expenses shall not be assessed against the vessel in 
the case of aliens arriving in possession of unexpired visas 
issued within 60 days of the aliens’ foreign embarkation. 
Section 4 similarly amended section 18. Section 5 amended 
section 16(b) of the 1917 Act to provide “That no fine or 
refund, as provided for in this subsection, shall be assessed 
or required for bringing into the United States any alien, 
if such alien holds an unexpired visa issued by a United 
States consul within sixty (60) days of the alien’s foreign 
embarkation.” There was no reference in Section 5 to de¬ 
tention expenses. Had this version of the bill been enacted, 
Section 3 would clearly have accomplished all that S. 963 
originally proposed, because it would have amended Section 

15 of the 1917 Act (under which the carrier pays for the de¬ 
tention of both admitted or excluded aliens) by granting an 
exemption if the alien possesses an unexpired, current visa. 

But on September 15, 1944, the Committee on Immigra¬ 
tion reported S. 963 in a quite different form, which as a 
structural matter was close to that in which the bill was en¬ 
acted. Section 1 related to section 15 of the 1917 Act, sec¬ 
tion 2 to section 18 of that Act and section 3 to section 16 
of the 1924 Act. Sections 1 and 2 dealt only with excluded 
aliens. But Section 3 for the first time added to Section 16 
of the 1924 Act the blanket exemption from detention ex¬ 
penses with respect to all aliens with current visas. It is 
possible that this addition was designed to take the place of 
the relief granted in the prior draft by direct amendment of 
Section 15. 

It is true that each of the sections in the form reported 
by the Senate Committee conditioned the relief from liabil¬ 
ity upon a determination that “the inadmissibility of the 
aliens could not have been ascertained by the exercise of 
reasonable diligence at the time the visas were issued.” 
This language was included in Section 3, relating to section 

16 of the 1924 Act, but was placed at the end of that section. 
It is far from clear whether the final phrase as to inadmis- 
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> sibility was intended in Section 3 to qualify the blanket ex¬ 
ception or only to make a distinction as to the case of ex¬ 
cluded aliens. 

The Senate report (No. 1099, 78th Cong. 2d Sess.), how¬ 
ever, follows for the most part the approach of the Depart¬ 
ment of Justice witnesses. It rather plainly describes the 
* bill as one relating to excluded aliens. It said (pp. 2, 3)— 

“This bill has a two-fold purpose: (1) to relieve pas¬ 
senger carriers of certain unreasonable burdens by way 
of fines, cost of detention expenses, and other penalties, 
for bringing aliens to the United States with visas is¬ 
sued by American consuls subsequently held not to rep¬ 
resent. the true status of the alien upon his application 
for admission before the Immigration Service at the 
time of his arrival; and (2) to give the Attorney Gen¬ 
eral authority to mitigate a fine against a passenger 
carrier for failing to prevent the landing of certain 
seamen. * * *” 

“Section 3 of the committee draft amends section 16 
of the Immigration Quota Act of 1924. Quota visas 
first appeared in the 1924 act and this is the section 
which provided the $1,000 fine for each alien who ar¬ 
rived without an appropriate visa. The amendment 
to the section offered in the draft merely covers the 
class specified by the committee.” 

• 

But the report also contains a passage which makes sense 

onlv if the Committee also considered S. 963 to excuse the 

liabilitv in the case of aliens who were admitted. It said: 
•> 

“The two objectives of the bill can be summed up as 
follows: (1) Passenger carriers or carriers bringing 
aliens to the United States may rely on the authenticity 
of the visas issued by American consuls abroad if the 
applicant applies within 60 days of the issuance of the 
visa and will not be subjected to the various fines and 
collateral penalties for not being able to ‘guess’ that 
the Immigration Service at the time of arrival will 
reach the conclusion that an improper document was 
given to the alien by the United States consul; # * *” 
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The House Immigration and Naturalization Committee 
held hearings on S. 963 19 as a consequence of which the bill 
was amended. A witness before the committee was Mr. 
Edward Shaughnessy, Deputy Commissioner of Immigra¬ 
tion and Naturalization. Mr. Shaughnessy indicated in his 
testimony that he had drafted the bill in the form in which 
it was reported by the Senate Committee and in which it 
was passed. He described the original bill as being one 
under which the carriers would be excused from any fines 
or accompanying penalties when they brought an alien to 
the United States with a visa duly issued by a United States 
consul, but that the Immigration Service had thought that 
entirely too broad an exemption, and that the bill as re¬ 
ported by the Senate and passed was narrower. He recom¬ 
mended that the House Committee amend the bill to omit 
the provision that the exemption from detention expenses 
should be granted only if the alien’s inadmissibility could 
not have been ascertained by the carrier by the exercise 
of reasonable diligence at the time the visa was issued, 
saying that although he himself had drafted that language 
he later realized that the “reasonable diligence” provision 
defeated the purpose of the bill. He stated that— 

“I want to confine the bill, in the first three sections, 
solely to withdrawing those fines and other penalties 
to where the companies have not guessed with the im¬ 
migration inspector instead of guessing with the consul 
and only for improper documentation.” 

The House Committee made the suggested changes and in 
its report (H. Rpt. 1920, 78th Cong., 2nd sess.) explained 
that it had deleted the limitation on exemption from deten¬ 
tion expenses only if admissibility could not have been as¬ 
certained by the exercise of reasonable diligence, because 
that provision would have negatived the purpose of the 
bill. The amendments proposed also included a specific 
reference to subsections (a) (1) and (3) of section 13 as 
the ground for exclusion, whereas the bill passed by the 
Senate had referred to section 13 without reference to par- 


19 And H. R. 5470. Typed transcript in the National Archives. 
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ticular subsections. This amendment was explained as 
being— 

“in the interest of clarity and being more specific and to 
make certain that the common carriers of aliens to the 
* United States cannot claim any waiver under the pro¬ 

visions of this bill other than that intended, namely, 
the bringing of aliens to the United States with im¬ 
proper documents and under the conditions set forth 
in the bill. ’ ’ 

The bill passed the House as reported by the Committee 
with a floor amendment striking out the present section 4, 
relating to mitigation of fines for failing to detain alien 
seamen. The Senate concurred in all the amendments ex¬ 
cept the latter; the House receded from that amendment 
and the bill was passed (90 Cong. Rec. 8762, 8988, 9063). 

The views of committees of subsequent Congresses are 
not generally used to determine the intention of the en¬ 
acting Congress. See Hagger Co. v. Helvering, 308 IT. S. 
389, 400; cf. Chapman v. Federal Power Comm'n, 345 U. S. 
153, 166. But if it were relevant, it may be noted that the 
Senate Committee on the Judiciary in reporting the Immi¬ 
gration and Naturalization Act of 1952, described the 1944 
Act in terms just as equivocal as the statute and as its 
legislative history. It said (S. Rpt. 1137, 82d Cong. 2d 
Sess., pp. 32-33) : 

“Under the present law, a transportation company is 
practically an insurer of the alien’s admissibility 
to the United States and, pending a determination of 
the admissibility of the alien, it is liable for the cost of 
removal of the alien to a place of inspection or deten¬ 
tion, the costs of detention and any costs incidental 
thereto. If the alien is found to be inadmissible, the 
transportation company is liable for the detention ex¬ 
penses incurred pending the deportation of the alien 
and the transportation cost involved in deporting the 
alien from the country. Only in one situation is relief 
granted, and that is where the alien arrives in posses¬ 
sion of an unexpired visa issued within 60 days of the 
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alien’s embarkation, and is found to be excludable 
solely because of this improper classification in the 
visa. * • (Italics added.) 

This indicated that the Congress in 1952 still thought that 
detention expenses were collected from the carrier only 
when the alien was excluded, and then not when the sole 
ground of exclusion was improper classification in the visa. 
This would have been a rational rule and seems to have been 
what Congress thought it was enacting in 1944. 

Section 233 (c) of the Immigration and Naturalization 
Act of 1952 (66 Stat. 163, 8 U.S.C. Sec. 1223 (c)) expressly 
eliminated the carriers liability for detention expense with 
respect to any alien, whether admitted or excluded, who 
has a valid, unexpired visa issued within 120 days of 
embarkation. The Senate Committee here again was equiv¬ 
ocal as to the extent to which this provision changed or 
confirmed existing law. It said (pp. 33-34) that “ substantial 
modifications have been made in the law regarding the as¬ 
sessment of the costs of detention against transportation 
companies.” But it did not explain which these were, nor 
which provisions merely continued prior law. 3 

This legislative history, in sum, seems to appellee plainly 
to be one which is confused enough “to invite mu¬ 
tually destructive dialectic, but not strong enough either to 
strengthen or to weaken the force of what Congress has 
enacted.” Comm’n v. Columbia Broadcasting System, 311 
U. S. 132, 137. “The interpretation of statutes cannot 
safely be made to rest upon mute intermediate legislative 
maneuvers.” Trailmobile Co. v. Whirls, 331 U. S. 40, 61. 


3 Sec. 233 (c) excuses detention expense, beyond the prior law, with 
respect to: aliens with unexpired immigrant visas more than 60 days 
old, with non-immigrant visas or other travel documents issued within 120 
days of the date of application, or at any time if shown that the cause 
of exclusion could not with due diligence have been discovered, aliens 
admitted on the basis of documents other than visas, and persons claim¬ 
ing citizenship who have passports (instead of those who were citizens). 
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APPENDIX C 

Statutes and Regulations Involved 
Immigration Act of 1917 (39 Stat. 874) 

Sec. 1. That the word “alien” wherever used in this 
Act shall include any person not a native-born or 
naturalized citizen of the United States; but this defi¬ 
nition shall not be held to include Indians of the United 
States not taxed or citizens of the islands under the 
jurisdiction of the United States. • • • 

• •••••• 


Sec. 15. That upon the arrival at a port of the 
United States of any vessel bringing aliens it shall be 
the duty of the proper immigration officials to go or 
to send competent assistants to the vessel and there 
inspect all such aliens, or said immigration officials may 
order a temporary removal of such aliens for examina¬ 
tion at a designated time and place, but such temporary 
removal shall not be considered a landing, nor shall it 
relieve vessels, the transportation lines, masters, 
agents, owners, or consignees of the vessel upon which 
said aliens are brought to any port of the United 
States from any of the obligations which, in case such 
aliens remain on board, would under the provisions of 
this Act bind the said vessels, transportation lines, 
masters, agents, owners, or consignees: Provided, That 
where removal is made to premises owned or controlled 
by the United States, said vessels, transportation lines, 
masters, agents, owners, or consignees, and each of 
them, shall, so long as detention there lasts, be relieved 
of responsibility for the safekeeping of such aliens. 
Whenever a temporary removal of aliens is made the 
vessels or transportation lines which brought them and 
the masters, owners, agents, and consignees of the ves¬ 
sel upon which they arrive shall pay all expenses of 
such removal and all expenses arising during subsequent 
detention, pending decision on the aliens’ eligibility to 
enter the United States and until they are either al- 
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lowed to land or returned to the care of the line or to 
the vessel which brought them, such expenses to include 
those of maintenance, medical treatment in hospital or 
elsewhere, burial in the event of death, and transfer to 
the vessel in the event of deportation, excepting only 
where they arise under the terms of any of the provisos 
of section eighteen hereof. Any refusal or failure to 
comply with the provisions hereof shall be punished in 
the manner specified in section eighteen of this Act. 


Sec. 18. That all aliens brought to this country in 
violation of law shall be immediately sent back, in ac¬ 
commodations of the same class in which they arrived, 
to the country whence they respectively came, on the 
the vessels bringing them, unless in the opinion of the 
Secretary of Labor immediate deportation is not prac¬ 
ticable or proper. The cost of their maintenance while 
on land, as well as the expense of the return of such 
aliens, shall be borne by the owner or owners of the 
vessels on which they respectively came. That it shall 
be unlawful for any master, purser, person in charge, 
agent, owner, or consignee of any such vessel to refuse 
to receive back on board thereof, or on board of any 
other vessel owned or operated by the same interests, 
such aliens; or to fail to detain them thereon; or to 
refuse or fail to return them in the manner aforesaid 
to the foreign port from which they came; or to fail 
to pay the cost of their maintenance while on land; 
or to make any charge for the return of any such alien, 
or to take any security for the payment of such charge; 
or to take any consideration to be returned in case the 
alien is landed; or knowingly to bring to the United 
States at any time within one year from the date of 
deportation any alien rejected or arrested and deported 
under any provision of this Act, unless prior to re¬ 
embarkation the Secretary of Labor has consented that 
such alien shall reapply for admission, as required by 
section three hereof; and if it shall appear to the satis¬ 
faction of the Secretary of Labor that such master, 
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purser, person in charge, agent, owner, or consignee 
lias violated any of the foregoing provisions, or any of 
the provisions of section fifteen hereof, such master, 
purser, person in charge, agent, owner, or consignee 
shall pay to the collector of customs of the district in 
which the port of arrival is located, or in which any 
vessel of the line may be found, the sum of $300 for 
each and every violation of any provision of said sec¬ 
tions ; and no vessel shall have clearance from any port 
of the United States while any such fine is unpaid, nor 
shall such fine be remitted or refunded: Provided, That 
clearance may be granted prior to the determination of 
such question upon the deposit with the collector of 
customs of a sum sufficient to cover such fine. If the 
vessel by which any alien ordered deported came has 
left the United States and it is impracticable for any 
reason to deport the alien within a reasonable time by 
another vessel owned by the same interests, the cost 
of deportation may be paid by the Government and 
recovered by civil suit from any agent, owner, or con¬ 
signee of the vessel: * * * 

Immigration Act of 1924 (43 Stat. 153) 

Sec. 3. When used in this Act the term “immigrant” 
means any alien departing from any place outside the 
United States destined for the United States, except 
(1) a government official, his family, attendants, ser¬ 
vants, and employees, (2) an alien visiting the United 
States temporarily as a tourist or temporarily for 
business or pleasure, (3) an alien in continuous transit 
through the United States, (4) an alien lawfully ad¬ 
mitted to the United States who later goes in transit 
from one part of the United States to another through 
foreign contiguous territory, (5) a bona fide alien sea¬ 
man serving as such on a vessel arriving at a port of 
the United States and seeking to enter temporarily the 
United States solely in the pursuit of his calling as a 
seaman, and (6) an alien entitled to enter the United 
States solely to carry on trade under and in pursuance 
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of the provisions of a present existing treaty of com¬ 
merce and navigation. 

• •••••• 

Sec. 13. (a) No immigrant shall be admitted to the 
United States unless he (1) has an unexpired immigra¬ 
tion visa or was born subsequent to the issuance of the 
immigration visa of the accompanying parent, (2) is of 
the nationality specified in the visa in the immigration 
visa, (3) is a non-quota immigrant if specified in the 
visa in the immigration visa as such, and (4) is other¬ 
wise admissible under the immigration laws. 


Sec. 16. (a) It shall be unlawful for any person, 
including any transportation company, or the owner, 
master, agent, charterer, or consignee of any vessel, 
to bring to the United States by water from any place 
outside thereof (other than foreign contiguous terri¬ 
tory) (1) any immigrant who does not have an unex¬ 
pired immigration visa, or (2) any quota immigrant 
having an immigration visa the visa in which specified 
him as a non-quota immigrant. 

(b) If it appears to the satisfaction of the Secretary 
of Labor that any immigrant has been so brought, such 
person, or transportation company, or the master, 
agent, owner, charterer, or consignee of any such ves¬ 
sel, shall pay to the collector of customs of the customs 
district in which the port of arrival is located the sum 
of $1,000 for each immigrant so brought, and in addi¬ 
tion a sum equal to that paid by such immigrant for his 
transportation from the initial point of departure, 
indicated in his ticket, to the port of arrival, such 
latter sum to be delivered by the collector of customs 
to the immigrant on whose account assessed. No ves¬ 
sel shall be granted clearance pending the determina¬ 
tion of the liability to the payment of such sums, or 
-while such sums remain unpaid, except that clearance 
may be granted prior to the determination of such 
question upon the deposit of an amount sufficient to 
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cover such sums, or of a bond with sufficient surety to 
secure the payment thereof approved by the collector 
of customs. 

(c) Such sums shall not be remitted or refunded, 
unless it appears to the satisfaction of the Secretary 
of Labor that such person, and the owner, master, 
agent, charterer, and consignee of the vessel, prior to 
the departure of the vessel from the last port outside 
the United States, did not know, and could not have 
ascertained by the exercise of reasonable diligence, 
(1) that the individual transported was an immigrant, 
if the fine was imposed for bringing an immigrant with¬ 
out an unexpired immigration visa, or (2) that the 
individual transported was a quota immigrant, if the 
fine was imposed for bringing a quota immigrant the 
visa in whose immigration visa specified him as being 
a non-quota immigrant. 

Act of December 19,1944 (58 Stat. 816): 

That section 15 of the Immigration Act of Feb¬ 
ruary 5, 1917 (39 Stat. 885; 8 U. S. C. 151), is hereby 
amended by changing the period after the word 
“hereof,” as it appears in the next to the last sentence 
of the said section, to a colon, and adding the follow¬ 
ing: “Provided further, That in cases of aliens who 
arrive in possession of unexpired visas issued by United 
States consuls within sixtv davs of the aliens’ foreign 
embarkation, detention expenses and expenses incident 
to detention shall not be assessed against the vessel 
if the sole cause of exclusion is one arising under sec¬ 
tion 13(a) (1) or (3) of the Immigration Act of 1924 
(43 Stat. 161-162; 50 Stat. 165; 46 Stat. 581; 8 U. S. C. 
213(a)-213(f).” 

Sec. 2. Section 18 of the Immigration Act of Feb¬ 
ruary 5, 1917, as amended (39 Stat. 887-889; 45 Stat. 
1551; 8 IT. S. C. 154), is amended by changing the period 
after the last word in the second sentence thereof to a 
comma and adding the following: “except that deten¬ 
tion expenses and expenses incident to detention, shall 
not be assessed against the owner or owners of the ves- 


sels on which they respectively came when the aliens 
are in possession of unexpired visas issued by United 
States consuls 'within sixty days of the aliens’ foreign 
embarkation if the sole cause of exclusion is one aris¬ 
ing under section 13(a) (1) or (3) of the Immigration 
Act of 1924 (43 Stat. 161-162; 50 Stat. 165; 46 Stat. 
581; 8 U. S. C. 213(a)-213(f).” 

After the word “land” as it appears in the third 
sentence of this section, which reads: “or to fail to pay 
the cost of their maintenance while on land,” add the 
following: “as required by this section or section 15 
of this Act.” 

Sec. 3. Subsection (b) of section 16 of the Immigra¬ 
tion Act of 1924 (43 Stat. 163; 8 IT. S. C. 216(b) is 
hereby amended by substituting a colon for the period 
after the word “assessed” and inserting the following: 
“Provided, That no fine nor refund, as provided for in 
this subsection, nor any expense incident to detention 
in connection with an application for admission to the 
United States, shall be assessed or required for bring¬ 
ing into the United States any alien, if such alien holds 
an unexpired visa issued by a United States consul 
within sixty days of the alien’s foreign embarkation.” 

Regulations of Immigration and Naturalization Service, 
adopted May 14,1952 (17 F. R. 4373): 

Section 155.1 Liability of transportation companies 
for removal and care of alien, is amended by adding 
thereto the following sentence: “For the purpose of 
this part the term ‘transportation company’, ‘trans¬ 
portation line’, or ‘steamship company’ means vessel, 
transportation line, master, agent, owner, or consignee 
of the vessel, and the term ‘alien’ means any alien as 
defined by the immigration laws and any person apply¬ 
ing for admission to the United States on the ground 
that he is a citizen or national of the United States.” 

• •••••* 

Section 155.9 Payment of detention expenses. 
Every transportation company bringing aliens to the 
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United States shall be responsible initially for the pay¬ 
ment of the detention expenses of applicants for ad¬ 
mission to the United States, referred to in this part. 
If the alien is detained in a facility operated by the 
Immigration and Naturalization Service, bills pertain¬ 
ing to detention expenses shall be presented to the re¬ 
sponsible transportation companies monthly or oftener 
at the option of the officer in charge, and if not promptly 
paid, action shall be taken immediately as prescribed 
by Part 160 of this chapter. If the alien is detained at 
a hotel or other place of lodging not operated by the 
Immigration and Naturalization Service, the transpor¬ 
tation company shall be responsible initially for the 
payment of detention expenses. This section is subject 
to the understanding that reimbursement may be made, 
upon presentation of itemized bills, under the condi¬ 
tions specified in § 155.10. 

Section 155.10 Reimbursement to transportation 
companies for detention expenses in certain cases, (a) 
A transportation company which has paid the deten¬ 
tion expenses referred to in § 155.9 shall upon presen¬ 
tation of itemized receipts be reimbursed from the 
appropriation of the Immigration and Naturalization 
Service if the alien arrived in the United States in 
possession of an unexpired visa (either an immigration 
visa or a non-immigrant visa) issued to him by a United 
States consul within 60 days of his foreign embarka¬ 
tion, and if it is finally decided that the sole cause for 
exclusion is one arising under section 13(a) (1) or (3) 
of the Immigration Act of 1924, as amended. Reim¬ 
bursable detention expenses shall include outlays for 
maintenance (i. e. meals and lodging); medical treat¬ 
ment in hospitals or elsewhere; burial in the event of 
death; transportation of the alien from the vessel to 
the place of lodging and to the vessel in the event of 
deportation, but shall not include any expenses for 
guard services. The reimbursement for the aforemen¬ 
tioned items shall cover only reasonable amounts 
actually expended for such expenses, but the reimburse¬ 
ment for the cost of maintenance shall not, except in 
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unusual circumstances and unless the expense was in¬ 
curred with the prior approval of the immigration 
officer in charge, exceed the maximum per-diem allow- 
ance prescribed in section 836 of Title 5 of the United 
States Code in lieu of subsistence. No reimbursement 
shall be made in any case in which the final decision 
is to admit the person to the United States either as a 
citizen or national of the United States or as an alien 
or in any case in which the final decision is that the 
alien shall be excluded on grounds other than, or in 
addition to those stated in section 13(a) (1) or (3) of 
the Immigration Act of 1924, as amended; nor shall 
any reimbursement be made for detention expenses 
iucurred after (1) the transportation company has been 
notified that the alien is ready to be returned foreign 
and (2) the vessel by which the alien came or another 
vessel of the same owner or operator has thereafter 
departed for the country whence the alien came, or 

after five davs after such notice if the alien’s return 
* 

cannot be effected on a vessel of such owner or operator. 

(b) Reimbursement to transportation companies 
shall also be made in other cases in which it is neces¬ 
sary to adjust payment for detention expenses so that 
they will be borne as provided by law and regulations, 
such as the cases of aliens who are witnesses, are in¬ 
sane, or are dependents, whose detention expenses are 
to be paid by the Government or by relatives, in ac¬ 
cordance with section 18 or section 22 of the Immigra¬ 
tion Act of 1917, as amended, and in accordance with. 
§ 155.5. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,907 

Argyle R. Mackey, Commissioner, Immigration and 
Naturalization Service, and Herbert Brownell, Jr., 
Attorney General of the United States, appellants 


v. 

American President Lines, Ltd., appellee 


APPEAL FROM. THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


In the interest of further simplification of the issues pre¬ 
sented to this court for its decision, appellants believe a 
reply brief is in order. 


argument 

I 

Payment of Detention Expenses With Respect to Aliens 

A. Initial Responsibility 

The amended complaint of appellee challenged section 
155.9, of the regulations of the Immigration and Naturali¬ 
zation Service, with respect to its providing that every 
transportation company bringing aliens to the United 
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States shall be “responsible initially” for the payment of 
detention expenses of applicants for admission to the United 
States (J. A. 20). 

Appellee’s brief, however, asserts: 

We believe in any case that the issue as to the power 
of appellants to require initial payment with subse¬ 
quent refund . . . has been mooted by the repeal of the 
statute and the expiration of the regulations. We shall 
then, discuss here only the second issue of ultimate lia¬ 
bility for detention expense of aliens who arrive with 
current visas 1 (Br. 19). 

B. Ultimate Liability 

1. Statutes. The issue with respect to the ultimate lia¬ 
bility of transportation companies for detention expenses, 
concerns section 155.10 of the regulations of the Immigra¬ 
tion and Naturalization Service, and sections 1, 2, and 3 of 
the Immigration Act of December 19,1944 (58 Stat. 816). 

For convenience, section 155.10 is again set out, in perti¬ 
nent part, as follows: 

A transportation company which has paid the deten¬ 
tion expenses referred to in $ 155.9 shall upon presen¬ 
tation of itemized receipts be reimbursed from the ap¬ 
propriation of the Immigration and Naturalization 
Service if the alien arrived in the United States in pos¬ 
session of an unexpired visa (either an immigration 
visa or a non-immigrant visa) issued to him by a United 
States Consul within 60 days of his foreign embarka¬ 
tion, and if it 'is finally determined that the sole cause 
for exclusion is one arising under section 13(a)(1) or 
(3) of the Immigration Act of 1924, as amended. • • • 
No reimbursement shall be made in any case in which 
the final decision is to admit the person to the United 
States either as a citizen or national of the United 
States or as an alien or in any case in which the final 
decision is that the alien shall be excluded on grounds 
other than, or in addition to those stated in section 
13(a)(1) or (3) of the Immigration Act of 1924, as 
amended. • • • (Aplt. A., 51-52) 


1 See Appellants’ brief, “Statement of Points”, para. (2), p. 7. 
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Section 1 of the Act of December 19, 1944, which amended 
section 15 of the Immigration Act of February 5, 1917 (39 
Stat. 874), provided that in cases of aliens who arrive in 
possession of “unexpired visas” issued by United States 
consuls within “sixty days of the aliens’ foreign embarka¬ 
tion” and who are detained pending determination of their 
right to be admitted or excluded, detention expenses and 
expenses incident to detention— 

. . . shall not be assessed against the vessel if the 
sole cause of exclusion is one arising under section 
13(a)(1) or (3) of the Immigration Act of 1924 (. . . 
8 U. S. C. 213(a)-213(f)). 

Section 2 of the Act of 1944 amended section 18 of the Act 
of 1917, and repeated essentially the same provision as 
appeared in section 1. Section 3 of the Act of 1944 amended 
section 16(b) of the Act of 1924; however, it provided that 
no expense incident to detention— 

... in connection with an application for admission 
to the United States, shall be assessed or required for 
bringing into the United States any alien, if such alien 
holds an unexpired visa issued by a United States con¬ 
sul within sixty days of the alien’s foreign embarka¬ 
tion. 

Thus, section 3 made no specific reference to section 
13(a)(1) or (3) of the Act of 1924, by way of further limi¬ 
tation with respect to detention expenses. 

2. Appellee's Argument. Appellee takes the position that 
Congress did not intend under section 3 to further limit 
relief from detention expenses by the transportation com¬ 
panies, except as to the requirement that the detained alien 
hold an “unexpired visa” issued by a United States consul 
within “sixty days of the alien’s foreign embarkation”. 
Appellee states that section 3 represents an “unequivocal 
command” by Congress to override the narrower provisions 
of sections 1 and 2 (Br. 21). 

What appears, by appellee’s argument to be a variance 
between sections 1 and 2, and section 3, is explained, as 
follows: 

Section 3 extends relief with respect to all aliens with 
the required visas. Section 1 and 2 are unnecessary if 


4 


effect be given Section 3, but they are not in conflict 
with Section 3. 

The court’s choice, then, is between (a) reading Sec¬ 
tion 3 out of the statute or (b) giving it effect even 
though it includes the narrower ground already covered 
by Sections 1 and 2 (Br. 24). 

Appellee’s theory overrides more than appears on the 
surface, for if effect is given to sections 1 and 2, relief 
from detention expenses would be conditioned not only on 
an “unexpired, 60 day embarkation visa”, but (a) “exclu¬ 
sion” must result from the detention, (b) there must be a 
“sole” cause for exclusion, and (c) that sole cause must be 
one arising under paragraphs “(1) or (3)” of section 
13(a) of the Act of 1924. That section provides: 

No immigrant shall be admitted to the United States 
unless he (1) has an unexpired immigration visa or 
was born subsequent to the issuance of the immigration 
visa of the accompanying parent, (2) * # * (3) is a 
nonquota immigrant if specified in the visa in the 
immigration visa as such, and (4) • • • (App. A., 13). 

It is inconceivable how appellee’s theory would produce 
no conflict. Appellee’s position is at variance with the 
historical text of its own brief; for there is therein recogni¬ 
tion of a major distinction between relief from detention 
expenses resulting from “exclusion”, rather than that of 
“admission” of an alien. 

3. History. Between the date of the decision in the Hol- 
land-America Line case, in the District Court, May 16, 1913 
(205 Fed. 943) and the Circuit Court of Appeals decision, 
February 10, 1914, (212 Fed. 116, affirmed 235 U. S. 686), 
Congress quickly altered the immigration laws, on October 
22, 1913, (38 Stat. 208, 226) to the basic form adopted in 
section 15 of the Immigration Act of 1917. 2 Appellee’s 
brief observes on this point : 

Section 15 adopted the 1913 expansion of the liability 
of the transportation company for detention expense 
to ‘whenever a temporary removal of aliens is made’, 
whether or not the aliens were subsequently admitted 
or returned (Br. 10-11). 


2 See Appellants’ brief, p. 17 and fn. 13; 8 U.S.C. 151. 
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Of importance is that Congress provided in section 15 
“absolute ’* liability by the transportation company for 
expense of detaining an alien passenger, whether ultimate 
“exclusion or admission” resulted; and continued to pro¬ 
vide cumulative authority in section 18 for imposing liability 
for detention expense for aliens “excluded”, when brought 
in violation of law. 

It seems apparent that “Congress had thought it just that 
the companies should pay these charges”, United States v. 
Holland-American Line, 212 Fed. at p. 119; and continuing 
in the same vein, Congress enacted the Immigration law of 
1924 (43 Stat. 153) providing for immigration visas but 
appellee agrees that regardless, “the steamship company 
remained liable under section 15 of the 1917 Act for the 
expense of removal and detention of all aliens” (Section 
2(g)) (Br. 12). 

The only factor relevant here is that the 1924 Act estab¬ 
lished a prohibition against the transportation of certain 
immigrant aliens, as follows: 

Sec. 13 (a) No immigrant shall be admitted to the 
United States unless he (1) has an unexpired immigra¬ 
tion visa or was born subsequent to the issuance of the 
immigration visa of the accompanying parent, (2) is 
of the nationality specified in the visa in the immigra¬ 
tion visa, (3) is a nonquota immigrant if specified in 
the visa in the immigration visa as such, and (4) is 
otherwise admissible under the immigration laws. 3 

Thus, when Congress enacted the amending Act of 1944, 
it made specific reference to the aforesaid section 13(a) 
when relieving transportation companies of detention ex¬ 
penses already imposed under sections 15 and 18 of the Act 
of 1917. In fact, section 2 of the 1944 Act contained a sig¬ 
nificant amending provision that emphasized the minute 
degree of legislative detail considered by Congress in 
closely aligning the detention expense provisions of section 
15 with those of section 18; wherein, it provided: 

After the word “land” as it appears in the third sen- 

3 U.S.C. 213 (1946 Ed.), provides another additional “condition”, 
i.e., “is a preference-quota immigrant if specified in the visa in the 
immigration visa as such”. 
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tence of this section, which reads: “or to fail to pay the 
cost of their maintenance while on land”, add the fol¬ 
lowing: “as required by this section or section 15 of 
this Act”. 

Thus, “cost of their maintenance” under section 18 is 
intended to mean the same as “expenses arising during 
subsequent detention . . . such excuses to include 
those of maintenance”, under section 15. 

By appellee’s theory, Congress in section 3 of this Act 
blithely abolished everything just provided in its preceding 
paragraphs. This, too, would be inconceivable. 

Appellee admits that the transportation companies have 
been liable for detention expenses of aliens “excluded” 
after detention from 1891 to 1944; liable whether “exclusion 
or admission” results from 1913 to 1944—coupled with ad¬ 
mission that sections 1 and 2 of the 1944 Act limit relief 
narrowly—and, this unquestionably, should stimulate cau¬ 
tion before accepting its “one shot” abrogation of all 
precedent to the contrary. 

In addition, the assertion is made that when section 155.10 
of the regulations, which applies to section 15 of the Act of 
1917, adopts the wording of the amending section 1 of the 
1944 Act, this “contradicts” the plain command of section 3 
(Br. 24). However, appellee also states: 

Sections 1 and 2 are unnecessary if effect be given 
section 3, but they are not in conflict with section 3 
(Br. 24). 

4. Section 16. As has been observed, section 3 does not 
amend the Act of 1917; rather, it amends “subsection (b) 
of section 16 of the Immigration Act of 1924” (43 Stat. 163, 
8 U.S.C. 216(b) (Aplt. A., 50). Section 16 is a penalty 
provision in the Act of 1924. 

Under subsection (a), of section 16, it makes it unlawful 
to transport: 

(1) any immigrant who does not have an unexpired 
immigration visa, or 

(2) any quota immigrant having an immigration visa 
the visa in which specified him as a nonquota immi¬ 
grant (App. A., 54). 

Thus, it can be appreciated that section 13(a)(1) and 
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(3), and section 16(a)(1) and (2) are in matters the same. 4 

The next subsection, (b) of section 16, provides a penalty 
of $1,000, plus a sum equal to the cost of transportation from 
the point of origin, for any violation of the conditions of 
subsection (a). Presumably, when Congress amended 
this subsection “ (b) ”, any amending provision would have a 
necessary corollary to the subject matter of subsection (a), 
let alone the entire text of section 16. 

When the amending section 3 of the 1944 Act refers to a 
“fine or refund”, it is consequent upon a violation of section 
16(a); and it appears equally true, that any relief from such 
fine or cost of return transportation, is consequent in first 
instance upon such “violation”. 

It therefore must logically follow, that if an immigrant 
arrives on a vessel with an expired visa, or is a quota immi¬ 
grant with a nonquota visa, detention is going to result with 
consequent liability to the transportation company for 
the expense. 

If there is going to be any relief from such detention 
expenses (as for the fine), then there must be cause for the 
expense to have been incurred in the first instance. The only 
manner of incurring these detention expenses is for the 
immigrant to be in violation of subsection (a). 

Therefore, when reading section 3, it naturally follows 

* • • That no fine nor refund, as provided for in this 
subsection [i.e., $1000 for each immigrant so brought, 
and a sum equal to that paid by such immigrant for his 
transportation from the initial point of departure] nor 
any expense incident to detention in connection with an 
application for admission to the United States [i.e., 
resulting from a violation of visa requirements under 
subsection (a)] shall be assessed or required for bring¬ 
ing into the United States any alien, if such alien holds 
an unexpired visa issued by a United States consul 
within sixty days of the alien’s foreign embarkation. 5 


4 Except with respect to a child bom after issuance of a parent’s 
visa, § 13(a)(1). 

5 It is to be observed that the requirement for an “unexpired visa” 
in section 16 (a) (1), is duplicated in section 3 of the 1944 Act, and 
this limits the violation essentially to paragraph (2) of section 16 
(a). See Appellee’s Brief 23, fn. 12. 


Subsection (c), of section 16 does not even permit refund 
of such “fine or refund” in subsection (b) unless it appears 
to the satisfaction of the Secretary of Labor [presently 
Attorney General] that such transportation company “did 
not know, and could not have ascertained by the exercise of 
reasonable diligence” that subsection (a) was being violated. 

Therefore, it appears wholly unreasonable that relief 
from detention expenses or “expenses incident to deten-’ 
tion” could be predicated on other than non-compliance 
with subsection (a) of section 16. 

Appellee merely takes the words “nor any expense inci¬ 
dent to detention in connection with an application for ad¬ 
mission to the United States”, totally out of context; ignores 
section 16 entirely, of which they form an amending part as 
“a largely unrelated piece of legislation (Br. 22); and 
asserts thereupon the words constitute “an unequivocal 
direction of the Congress” to sensibly correct the anomalous 
situation of transportation companies standing liable for 
detention expenses enacted into the immigration laws by 
Congress since 1891 and 1913 (Br. 24-26). 

In contrast, appellants’ construction of the 1944 amend¬ 
ments is consistent with normal modes of statutory inter¬ 
pretation, although appellee asserts the results thereof do 
not afford the relief they thought they were receiving. 
The results are stated to be “irrational”. But if Congress 
desired to reverse this liability, in the total sense urged by 
appellee, it is not likely such a method of legislative seman¬ 
tics would have thus been chosen. 

In fact, appellants believe the amending statute of 1944 
is clear on its face when read in context; and sections 1, 2 
and 3 should, if possible, be read as consistent rather than 
as conflicting. See Helvering v. Credit Alliance Corp., 316 
U.S. 107, 62 S. Ct. 989, 86 L. Ed. 1307 (1941). The object 
is to achieve harmony among the sections upon the same 
subject, Blair v. Chicago, 201 U.S. 400, 26 S. Ct. 427, 50 L. 
Ed. 801 (1905), not to derive the meaning of the entire 
amending Act of 1944 out of the innuendos of disjointed por¬ 
tions of section 3. See, Palmar v. Massachusetts, 308 U.S. 
79, 60 S. Ct. 34, 84 L. Ed. 93 (1939). 
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Lastly, it must be noted that since Congress in the 1944 
Act amended each section of the 1917 Act that related to 
detention expenses and also the section in the 1924 Act relat¬ 
ing to bringing an alien without proper immigration visa, it 
seems only reasonable that if the 1944 Act had intended that 
the visa would relieve from detention expenses in the cases 
of aliens afflicted with dangerous contagious diseases, Con¬ 
gress in the 1944 Act would have so amended section 9 of the 
1917 Act, 8 U.S.C. 145 (1946 Ed.), the section that prescribes 
the penalties for bringing diseased aliens to the United 
States. 

5. Legislative history. Resort to legislative history is 
only justified where the face of the statute is inescapably 
ambiguous, and should not go beyond committee reports, 
which presumably are well considered and carefully pre¬ 
pared, Schwegmann Bros. v. Calvert Distillers Corp., 341 
U.S. 384, 71 S. Ct. 745, 95 L. Ed. 1035 (1950). 

Appellants do not believe the Amending Act of 1944 is 
ambiguous when read in context, but because appellee as¬ 
serts our position is a contradiction, we have presented in 
Appendix A, hereto, the pertinent parts of the Senate and 
House Committee reports. These reports fully substantiate 
the position of appellants to the extent, that Congress did 
not intend to accomplish what appellee advocates. Appen¬ 
dix B presents an outline of the steps in the legislative 
history of the Act of 1944, and is suggested as a convenience 
to the Court. 

II 

Payment of Detention Expenses With Respect to Persons Ap¬ 
plying for Admission on the Ground of Being a Citizen or 

National of the United States 

Appellee asserts, properly, that its justiciable interest in 
complaining of the regulatory definition of ** alien’’ is nec¬ 
essarily confined to its effect or loss to appellee in detention 
expenses. 

It is appellants’ argument that the regulatory definition 
of *‘ alien” expresses a necessary concomitant of the basic 
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authority to detain and inspect “persons”® seeking or 
applying for admission to the United States. Our concern 
here is with those claiming entry on the ground of being 
“citizens or nationals” of the United States; and includes 
not only persons returning to the United States but also 
those born abroad, claiming citizenship for instance, through 
citizen parents. 

Appellee does not appear to contest the basic argument of 
appellants, with respect to detention and inspection of per¬ 
sons seeking admission to the United States on the ground 
of being citizens or nationals thereof, provided in a pro¬ 
cedural definition, as follows: 

For the purposes of this part • • • [detention and 
inspection] • • * the term “ alien ” means any alien 
as defined by the immigration laws and any person 
applying for admission to the United States on the 
ground that he is a citizen or national of the United 
States (J.A. 50-51). 

Bather, appellee states (Br. 17): 

A number of pages are devoted by appellants to show¬ 
ing that the immigration inspectors have power to 
examine and, if dissatisfied, to detain pending further 
inquiry, persons who seek admission as citizens (Br. 
34-39). This is undeniably true. 6 7 


6 Appellee asserts that appellants apply a “transmutation of 
terms” in the use of “alien”, “passenger” and “person”, inter¬ 
changeably; however, the Immigration Act of 1917, § 3, 8 U.S.C. 
136, also refers to certain excludable “persons” as aliens, and the 
definition of alien “includes any person”, § 1; see 8 U.S.C. 224 
(1946 Ed.) (Br. 16). 

7 The courts oral opinion was as follows: “In other words, an 
American citizen who travels abroad, when he returns to this coun¬ 
try is to be deemed an alien at the port of admission, according to 
this regulation. 

“Obviously, this regulation is void. No citizen of the United States 
can be deprived of his citizenship by any regulation. 

“I assume that what was intended was to provide that certain 
regulations relating to the entry of persons seeking admission into 
the United States shall be applicable not only to aliens but also to 
persons applying for admission on the ground that they are citizens. 
If that is what was intended, it would have been easy to say so.” 
(J A. 25) 
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Appellee then asserts the issue under litigation to be, as 
follows: 

But it has nothing whatever to do with the issue here, 
which is the liability for the expense of detention pend¬ 
ing that inquiry. In the case of detained aliens, the 
1917 Act imposes the liability upon the transportation 
companies; in the case of detained citizens, it does 
not (Br. 17). 

A further explanation of appellee’s position, is to the 
effect: “we have no complaint as to those found to be aliens 
not citizens” (Br. 15). 8 

Therefore, the ultimate question for the consideration of 
this court is not the issue of detention expense with respect 
to persons applying for admission on the ground of being a 
citizen or national of the United States, detained and finally 
determined to be an “alien”; but whether there can be de¬ 
tention expense imposed on the transportation company 
with respect to such claimant when detained and ultimately 
determined to be a “citizen or national of the United 
States.” 

On this latter issue appellee flatly asserts: “There is no 
statutory warrant for this administrative imposition of the 
cost of holding and examining citizens” (Br. 15-16). 

First, the actual status of citizenship or being a national 
of the United States is not a proven fact when a person 
applying for admission on that ground is detained upon a 
reasonable doubt thereof during preliminary inspection. 

Secondly, the place for detention of such a person is by 
statute “on board the transporting vessel”, where the ex¬ 
pense of such detention is the obligation of the transporta¬ 
tion company. 

Section 15 of the Immigration Act of 1917, provides in 
pertinent part, as follows: 

Upon the arrival at a port of the United States of any 
vessel bringing aliens it shall be the duty of the proper 
immigration officials to go or to send competent assist¬ 
ants to the vessel and there inspect all such aliens, or 


8 “Alien liability” is, of course, within the limits of section 15 of 
the 1917 Act, as amended, December 19, 1944. 
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said immigration officials may order a temporary re¬ 
moval • • • (Emphasis supplied). 

Removal from the vessel is “ permissive and this alter¬ 
nate procedure of temporary removal is for the convenience 
of the transportation company in maintaining a sailing 
schedule without delay for inspection aboard ship. (Aplt. 
Br. 18). 

Section 11, of the Act of 1917, 8 U.S.C. 147, also provides, 
as follows: 

For the purpose of determining whether aliens arriving 
at the ports of the United States belong to any of the 
classes excluded, either by reason of being afflicted 
with any of the diseases or mental or physical defects or 
disabilities mentioned in section three hereof, or other¬ 
wise • • • the Commissioner of Immigration and 
Naturalization may direct that such aliens shall he de¬ 
tained on hoard the vessel bringing them , or in a 
United States immigration station at the expense of 
such vessel, as circumstances may require or jus¬ 
tify * * *. (Emphasis supplied.) 

Of course, there is no authority under the statutes for the 
transportation companies to bring an action in mandate to 
require the immigration officials to remove any person being 
detained. And mere removal of such a detainee would not, 
under section 15 of the Act of 1917, relieve the transporta¬ 
tion company of the expense of detention; wherein, it pro¬ 
vides : 

Whenever a temporary removal of aliens is made the 
vessel or transportation lines which brought them 
• • • shall pay all expenses of such removal and all 
expenses arising during subsequent detention, pending 
decision on the aliens* eligibility to enter the United 
States and until they are either allowed to land or re¬ 
turned to the care of the line or to the vessel which 
brought them. (Emphasis supplied) 

Relief from these expenses is not covered within the 
amending Act of 1944 (58 Stat. 816). At the time such a 
detainee is finally determined to be a citizen or national of 
the United States, there is no further detention for which 
the transportation line is liable. 

The liability, therefore, of the transportation company 
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is enforceable and maintainable by effective detention 
aboard ship; and there is no statutory authority relieving 
appellee from such an expense of detention. The statutes 
specifically provide for temporary removal, when permitted, 
but this alone does not alter the continuing liability of the 
transportation company for the expenses of detention. 

Appellee admits the government’s authority to detain 
persons seeking admission on the ground of being citizens 
or nationals of the United States, until the fact of their 
status is determined; but there arises a reciprocal liability 
to the transportation company, that such detention pending 
determination of the status may be aboard the vessel. 

In the alternative, appellants have no authority to admit 
non-eligible persons to the United States and no correspond¬ 
ing statutory authority to assume expenses of detention, 
except in designated instances (Section 18), pending deter¬ 
mination of a person’s right to enter. 

Therefore, appellee’s argument is not intrinsically sound. 

m 

Appellants’ Motion to Dismiss the Complaint Asserted That 
the Court Lacked Jurisdiction to Proceed Under Section 10 
of the Administrative Procedure Act 

The original complaint of appellee invoked the jurisdiction 
of the court pursuant to section 10 of the Administrative 
Procedure Act, 5 U.S.C. 1009 (J.A. 7), and appellants filed 
a motion to dismiss, raising the issue that: 

Section 10 of the Administrative Procedure Act does 
not create jurisdiction in a court when none previously 
existed. 

• • • • • 

As plaintiff has alleged no other basis of jurisdiction, 
its action must fail (J.A. 11-12). 

During oral argument for summary judgment, the court 
permitted filing of an amended complaint, which again 
alleged the same jurisdictional basis and requested relief by 
declaratory judgment, 28 U.S.C. § 2201 (J.A. 17). 
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Government counsel challenged the court’s jurisdiction on 
the original complaint during oral argument, as follows: 

• • • • • 

If the court please, while this perhaps appears to be 
in the nature of a declaratory judgment, that jurisdic¬ 
tion is not asserted. Jurisdiction is asserted under the 
Administrative Procedure Act for review of a final 
action of an administrative agency. 

Now, in the first place, it is the Government’s position 
that the Administrative Procedure Act does not confer 
on this Court any jurisdiction which the Court prior to 
that time did not have in some form (J.A. 36). 

The Court did not appear to understand the Govern¬ 
ment’s position, wherein the Court responded on a different 
issue, as follows: 

The Court: I have held otherwise, Mr. Scott. You 
make the broad statement that the Administrative Pro¬ 
cedure Act creates no new remedy, no new” rights. The 
Court does not agree with that statement. I have had 
occasion to rule otherwise, and I have never seen any 
decision of the Supreme Court squarely holding that the 
Administrative Procedure Act is a mere reclassifica¬ 
tion • • • (J. A. 36). 

The Court again considered the propriety of the Admin¬ 
istrative Procedure Act to grant jurisdiction for purposes 
of the remedy sought (J.A. 44-46), and concluded a need 
for an amended complaint (J.A. 47); and thereafter the 
following colloquy took place: 

Mr. Scott: If Your Honor, please, you made the 
ruling yesterday. I at that time objected. I did not 
make an official objection, but I stated that I would like 
to have, if he made the amended complaint, an oppor¬ 
tunity to see it. This morning I have received it. I am 
a little in doubt as to the effect of the motion to dismiss, 
in as much as I believe a motion to dismiss should be 
directed to the amended complaint. 

Mr. Mayock: Stipulated. 

The Court: It is stipulated, is it not, that the motion 
to dismiss may be considered as being directed to the 
amended complaint? 

Mr. Mayock: So stipulated (J.A. 457). 
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On the question of whether resort to administrative re¬ 
fund had first been sought, Government counsel informed 
the court, “I have no reason at all to believe that that 
filing will be futile”; and the court responded: 

The Court: That isn’t the point at this stage. The 
point at this stage is whether the filing of the amended 
complaint should be permitted (J.A. 57). 

Clearly, appellants raised the issue of the jurisdiction of 
the court to proceed to give relief by way of review of an 
agency action under section 10 of the Administrative Pro¬ 
cedure Act; and appellee admits (Br. 29), that the jurisdic¬ 
tional question may be raised at any time, McGrath v. 
Kristensen, 340 U.S. 162, 71 S. Ct. 224, 95 L. Ed. 173 (1950). 

Appellants have already asserted in their argument that 
the doctrine of the exhaustion of administrative remedies is 
a product of judicial self-limitation, and application of such 
doctrine in a proper case lies within the judicial discretion 
of the court, United States v. McCriUis, 104 F. Supp. 183 
(D.C. R.I., 1952); but we believe the record should show 
that the court has exercised its discretion in that regard. 

The court was preoccupied with the question of whether 
resort to the Court of Claims should be required as a 
remedy (J.A. 34-38, 73); and never jurisdictionally ruled 
that the administrative remedy of seeking refund specif¬ 
ically provided in section 155.10 of the regulations, was 
inadequate or unnecessary. 

Appellee defends the admission in the amended complaint 
(J.A. 22-23) to the effect that there had been no resort to 
administrative refund, as “ambivalent terminology” (Br. 
35); yet it remains a question of fact relevant to the court’s 
exercise of jurisdiction whether administrative remedies 
have been pursued under the Administrative Procedure Act. 

Appellee then, and now, alleges such administrative ave¬ 
nues “futile” (J.A. 22) (Br. 33), although the Government 
protested, “I have no reason at all to believe that that filing 
will be futile”, and the court merely asserted, “That isn’t 
the point at this stage” (Ibid.). 

Unfortunately, “that stage” was never reached, and the 
appellants do not urge that appellee should be made to 
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resort, as it says, to a “meaningless ritual’’ (Br. 33); how¬ 
ever, we do urge judicial restraint should have determined 
whether administrative recourse is or is not a ritual in this 
instance before proceeding to grant the relief sought. 

CONCLUSION 

For the reasons assigned therefor, it is respectfully sub¬ 
mitted that the judgment of the lower court be reversed, 
with instructions to enter a summary judgment in favor 
of the appellants. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Gerard J. O’Brien, Jr., 
Assistant United States Attorneys. 

Of Counsel: 

Albert E. Reitzel, 

Assistant General Counsel, 

Immigration and Naturalization Service. 
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APPENDIX 

APPENDIX A 

Legislative History: 78th Cong., 2d Sess., Nov. 22, 1944, 
House Report No. 1920, to accompany S. 963. (On the 
bill as actually passed) 

This report reads in pertinent part: 

The first three sections of the bill actually deal with 
the same general objective, namely, to relieve common 
carriers of aliens to the United States from the pay¬ 
ment of certain fines and other penalties for bringing 
aliens to the United States with improper visas, pro¬ 
vided the aliens so brought embark from a foreign 
country for the United States within 60 days after the 
issuance of a visa. 

An example of the case to be covered is as follows: 
An alien applies to an American consul anywhere in 
the world for a nonimmigrant visa, such as a so-called 
section 3(2) visitor’s visa. He succeeds in convincing 
the consul that he is a bona fide visitor and, therefore, 
is given the visa. However, when he arrives at a 
port of the United States something is developed in the 
course of the examination by the immigrant inspector 
which leads that officer to believe he is, in fact, an immi¬ 
grant, in that he desires to remain in the United States 
permanently and not as a visitor as specified in the visa 
presented by him. * • • 

A nonimmigrant visa, -which includes visitors, tran¬ 
sits, etc., is valid for a period of 12 months after issu¬ 
ance # * # . An immigration visa issued for the pur¬ 
pose of permitting a person to migrate to the United 
States for permanent residence is valid for a period 
of 4 months. 

In considering the measure the committee concurred 
in the view of the Senate that the present penalties are 
too drastic and relief should be granted to common car¬ 
riers of aliens, provided the holders of the visas embark 
from a foreign country for the United States within a 
period of 60 days after the issuance of the document. 
This bill does not change the period of validity of the 
document but the committee was inclined to the belief 
that if more than 60 days elapse between the time of 
the issuance of the visa and the date of embarkation 
from a foreign country for the United States, the com¬ 
panies are on notice that they should make due in- 
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quiries into the status of the alien so that they will not 
bring an immigrant to the United States not in posses¬ 
sion of an immigration visa. 

• •••••• 

The other amendments specifically referring to sub¬ 
sections (a)(1) and (3) of section 13 of the Immigra¬ 
tion Act of 1924 are in the interest of clarity and being 
more specific and to make certain that the common car¬ 
riers of aliens to the United States cannot claim any 
waiver under the provisions of this bill other than that 
intended, namely, the bringing of aliens to the United 
States with improper documents and under the condi¬ 
tions set forth in the bill. (Emphasis supplied) 

Senate Report No. 1099, 78th Cong., 2d Sess., Sept. 15,1944, 

to accompany S. 963 

This report, reads in pertinent part: 

Section 1 of the bill as changed amends section 15 of 
the basic Immigration Act of February 5, 1917. This 
section contains general authority to charge carriers 
with expenses involving arriving aliens. The only 
thing the amendment does is to relieve the carriers of 
expenses incidental to detention in cases where the 
aliens arrive in possession of unexpired visas issued 
by United States consuls within 60 days of the alien’s 
foreign departure if the inadmissibility of the aliens 
could not have been ascertained by the exercise of rea¬ 
sonable diligence at the time the visas were issued and 
if the sole cause of exclusion was due to improper docu¬ 
mentation. 

Section 2 of the draft amends section 18 of the basic 
Immigration Act of February 5, 1917. It is in part a 
repetition of the responsibility placed on carriers by 
section 15 (which section is covered in the first section 
of this draft). Section 18 also includes other penalties 
against carriers which are not within the purview of 
the bill and remain unchanged. The two amendments 
to section 18 provided for in section 2 of the bill merely 
cover the classes of aliens coming in with improper 
visas, as indicated in the next preceding paragraph. 

Section 3 of the committee draft amends section 16 
of the Immigration Quota Act of 1924. Quota visas 
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first appeared in the 1924 Act and this is the section 
which provided the $1000 fine for each alien who ar¬ 
rived without an appropriate visa. The amendment to 
the section offered in the draft merely covers the class 
specified by the committee. 
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